REPORTS OF CASES 


SUPREME COURT 


NEBRASKA. 


1880. 


GUY A. BROWN, 


LINCOLN, NEB.: 
STATE JOURNAL COMPANY, LAW PUBLISHERS. 
1880. 


Entered according to act of Congress in the office of the Librarian of Congress, 
A.D, 1880, 


By GUY A. BROWN, REPORTER OF THE SUPREME CorRT, 
In behalf of the people of Nebraska. 


THE SUPREME COURT 


OF 


NEBRASKA, 


CHIEF JUSTICE, 


SAMUEL MAXWELL, 


JUDGES, 
GHORGE B. LAKE, 
AMASA COBB. 


ATTORNEY GENERAL, 


C. J. DILWORTH. 


JLERK AND REPORTER, 


GUY A. BROWN. 


DEPUTY, 


HILAND H. WHEELER. 


DISTRICT COURTS 


OF 


NEBRASKA, 
JUDGES. 
A. J. WEAVER, ‘ < .  Frrst District. 
Ss. B. POUND, , : : Seconp District. 
JAMES W. SAVAGE, . ° .  Turrp District. 
GEORGE W. POST, : : Fourts District. 
WILLIAM GASLIN, Jr., . . Fiera District. 
J.B. BARNES, . : F Sixru District. 


DISTRICT ATTORNEYS. 


JAMES P. MAULE, : ' First District. 
J.C. WATSON, . te . Seconp District. 
A. N. FERGUSON, . é F Tairp District. 
M. B. REESE, : : ‘: Fourta District, 
T. D. SCOFIELD, . ‘ : Firtu District. 
C. C. McNISH, . : P . Srxta District. 


SHORT-HAND REPORTERS. 


Pp. E. BEARDSLEY, . . . Frrsr District. 
OSCAR A. MULLON, . .  SeEconp District. 
JOHN T. BELL, . ‘ ; . Tutrp District. 
BIRD C. WAKELEY, ‘ . Fourts District. 
F. M. HOLLOWELL, . ‘ . Fiera District. 


EUGENE MOORE, . : : Srxtu District. 


PREFACE. 


Tue Index, to a volume of Reports is usually made 
by grouping together the syllabi of cases under appro- 
priate titles, and making necessary cross references. 
Such an Index occupies nearly one-tenth of every vol- 
ume of Reports. Icannot see the utility in thus merely 
repeating the syllabi. It seems to me that the object 
for which an Index is made can be obtained by a dif- 
ferent method, where the attention of the reader is 
merely challenged to what the court has passed upon, 
giving the page where the case with its syllabus may 
be found. Such an Index will occupy less space and 
give the Reporter an opportunity of reporting more 

“eases. J have not, however, felt like taking the lib- 
erty of making such an innovation in the method of 
indexing without hearing from the profession on the 
subject, but have prepared for this volume the usual 
Index, at page 622, followed by an additional Index at 
page 682, to which J call attention and invite criticism 
thereon. 

GUY A. BROWN. 

Lineoln, Dec. 15, 1880. 


The volume of laws quoted as the “Revised Stat- 
utes” refers to the edition prepared in 1866 by E. 
EstaBroox. 


The volume of laws quoted as the “General Stat- 
utes” refers to the edition prepared in 1873 by Guy 
A. Brown. , 


Acts since 1873 are cited by a reference to the ses- 
sion laws of the year in which they were passed. 


This volume contains a report of all decisions handed 
down prior to December 9, 1880, not previously re- 
ported, except the cases of Afurray v. School District, on 
error from Platte county, and Olire rv. The State, on 
error from Adams county, which will appear in the 
next volume. 


The syllabus of each case in this volume was pre- 
pared by the judge writing the opinion, in accordance 
with Rule XTV. 


A re-hearing has been ordered in the case of David- 
son v. Cox, p. 150. 


RULES OF THE SUPREME COURT 


or THE 


STATE OF NEBRASKA. 


it 


The regular public sessions of this Court for the 
argument of causes will open each day of the term at 
8:30 o’clock a.M., and adjourn at one o’clock p.m., un- 
less for special reasons the court shall from time to 
time otherwise order. 


IL 


All causes from the same Judicial District shall be 
placed together on the docket, in the numerical order 
of the several districts, commencing with the First 
Judicial District; and they will be taken up and heard 
in this order, allowing one week for hearing causes 
from each Judicial District. Any cause may, however, 
be submitted, on behalf of either or both of the par- 
ties, at any time, upon filing briefs of points relied on, 
whatever may be its place on the docket. 


TE. 


Whenever a cause is reached in the regular order 
on the trial of cases, and neither party appears in per- 
son or by attorney, the cause shall be marked submit- 
ted, and shall be disposed of as the court shall deem 
proper, according to the state and condition of the 
ease, unless one or more of the Justices of the Court 
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have participated in such cause in the court below, as 
judge or counsel. 


IV. 


Whenever a cause is regularly reached, and the 
plaintiff fails to appear, the defendant may have the 
cause dismissed, or may submit it, either with or with- 
out argument. When the defendant makes default, 
and there is due proof of service of notice having 
been made upon him or his attorney, the plaintiff nay 
proceed ex parte. . 


Vv. 


Whenever, in a criminal case, a writ of error shall 
be allowed by this Court, or any judge thereof in va- 
cation, upon a certified transcript of a record, no fur- 
ther transcript shall be required or allowed to be taxed 
in the bill of costs, but the same transcript shall be 
returned with the writ, and shall be deemed sufficient, 
unless diminution or other objection thereto be sug- 
gested. 


VI. 


In the oral argument of a cause, the time allowed 
the parties on each side shall not exceed two hours, 
unless for special reasons the Court shall extend the 
time. 


VIL. 


In all cases brought into the court upon error or 
appeal, the plaintiff in error or appellant shall, at least 
fifteen days prior to the week in which his case shall 
be entered for hearing, furnish to the opposite party 
or his attorney of record a printed copy of his brief 
of points and authorities relied on; and within ten 
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days thereafter the defendant in error or appellee shall 
furnish the plaintiff in error or appellant, as the case 
may be, a printed copy of his brief of points and au- 
thorities relied on; and each party shall, before the 
argument of the cause, file with the Clerk of this 
Court six copies of his brief aforesaid, one for each 
Judge of the Court, and the others for the reporter, 
and the party bringing the case into this Court shall 
hold the affirmative. 


VII. 


In every appeal of a case in equity from a District 
Court, filed in this Court, the Clerk shall issue a notice 
to the appellee, notifying him of the filing of such ap- 
peal. The notice shall be served by the Sheriff of the 
county from which the appeal is taken, and he shall 
make return of such notice within ten days after re- 
ceiving the same, together with a certificate thereon 
of the manner in which he served the same, and his 
fees for such service shall be the same as are allowed 
by law in similar cases, and shall be taxed in the costs 
of the case, unless such notice shall be waived by the 
appellee. 


IX. 


The transcript of all records filed in any cause shall 
have marginal references to each paper or order com- 
posing the record written thereon. Any record may 
be stricken from the files for non-compliance with this 
rule. And in no case shall the fees of the Clerk be 
taxed for a transcript or record not prepared in com- 
pliance with this rule. 


x. 


Whenever an issue of fact,.which the law requires 
to be tried by a jury, shall be joined in proceedings in 
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the nature of quo warranto, or in mandamus, in the 
Supreme Court, the Clerk shall, at the instance of 
either of the parties, make out a venire facias, directed 
to a bailiff of this Court, commanding him to summon 
from the State at large sixteen jurors having the quali- 
fications of electors, to appear before this court on the 
day mentioned therein, which day shall be determined 
by the Court before the issuing of the venire. The 
venire shall be served and returned at least one week 
before the day named therein for the appearance of 
the jurors; and the bailiff shall attach to or incorpo- 
rate in his return a list of the names of the jurors so 
summoned. 


XI. 


Each party shall be entitled to three peremptory 
challenges, and challenges for cause may be made by 
either party, the validity of which shall be determined 
by the Court. If, from challenges or other cause, the 
panel shall not be full the Court may order the bailiff 
to fill the same from bystanders or neighboring citi- 
zens having the qualifications of electors. 


XI. 


The jurors summoned, or called as provided, or such 
of them as are uot set aside or challenged, as will 
make up the number of twelve, shall constitute the 
jury for the trial of said issue of fact. 


XOL 


Each juror shall be entitled to the same compensa- 
tion and mileage as are provided by law for jurors in 
civil cases in the District Court. 
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XIV. 


A syllabus of the points decided, in each case, shall 
be stated in writing by the Judge appointed to prepare 
the opinion of the Court, which shall be confined to the 
points of law arising from the facts of the case, which 
have been determined by the Court; and the syllabus 
shall be submitted to the Judges concurring in the opin- 
ion, for revision, before the publication thereof, and the 
same shall then be inserted in the book of reports 
without alteration, unless by consent of the Judges 
concurring therein. 


XV. 


The Clerk of the Court is answerable for all records 
and papers belonging to his office, and filed therein; 
and they shall not be taken from his custody unless by 
special order of the court, or on the written consent 
of the attorneys of record for all the parties ; but the 
parties may have copies when desired by paying the 
Clerk therefor. 


XVL 


A motion for a re-hearing may be filed as of course, 
at any time within thirty days from the filing of the 
opinion of the Court in the case. Such motion must 
specify distinctly the grounds upon which it is based, 
and be accompanied by a printed brief of the argu- 
ment of counsel, and the authorities cited in its sup- 
port. If, upon examination, the Court think such ar- 
gument worthy of au answer, it will so indicate, fixing 
atime for the hearing of the motion, of which duc 
notice in writing shall be served upon the adverse 
parties, or their attorneys of record, by the party mak- 
ing the motion. Copies of briefs shall also be served 
as in other cases, so far as practicable, 


TO MEMBERS OF THE BAR. 


In presenting the foregoing rules, the Clerk desires 
to make the following suggestions: 

I. All cases for entry on the calendar at any regular 
term should, in order to be arranged in the order of 
the districts from which they are brought, be filed in 
the Clerk’s office ten days before the first day of the 
term, otherwise they will be placed at the foot of the 
calendar. 


II. The transcripts of all causes should not only 
contain the cost thereof, noted thereon by the clerk of 
the district court, but the costs, as taxed in the court 
below and made a part of the judgment or decree, 
should appear therein as a part of the same, 
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ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA. 


JANUARY TERM, 1880. 


PRESENT: 


Hon. SAMUEL MAXWELL, Cuier Jusricn. 


“ GEORGE B. LAKE, 
« AMASA COBB," fJUD9ES. 


MartueEwson T. Patrick, PLAINTIFF IN ERROR, V. JOSIAH 
8S. McCormick, Tux Starz Bank or NEBRASKA, AND 
ALFRED BURLEY, SHERIFF, DEFENDANTS IN ERROR. 


Deed: DELIVERY: TITLE. One P. executed a deed for certain real 
estate in the city of Omaha and delivered the same to W.,a 
stranger, to be held by him wntil one M. should perform certain 
conditions, when said deed was to be delivered to M. In 1872 
W., without the knowledge or consent of P., delivered said 
deed to M., who had wholly failed to perform any of the con- 


Norr.—aA deed takes effect only from the time of delivery. Poa- 
session of the deed by the grantee, in the absenee of opposing cir- 
cumstances, is prima facie evidence of delivery, and the burden of 
proof is on him who disputes this presumption. Roberts v. Swear- 
ingen, 8 Neb., 371.—Rer. 
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ditions to entitle him to the same. A judgment creditor of M. 
thereupon levied upon said real estate. Upon a petition being 
filed for an injunction to restrain a sale under the execution, 
Held, on demurrer to the petition, that no title passed by such 
delivery of said deed. 


Error to the district court of Douglas county. 
Heard there upon demurrer to the petition before 
Savage, J. Demurrer sustained and cause dismissed. 


Woolworth ¢ Munger, for plaintiff in error, cited The 
People v. Bostwick, 32 N. Y., 450. Smith v. The Bank, 
82 Vt., 341. Illinois C. R. v. McCullough, 59 Hl., 170. 
Souverbye v. Arden, 1 John. Ch., 240. Berry v. Ander- 
son, 22 Ind., 40. 


G. W. Ambrose, for defendant. in error, cited Tool 
Company v. Norris, 2 Wall., 58. Marshall v. R. BR. Co., 
16 How., 814. Wood v. McCann, 6 Dana (Ky.), 366. 
Clippinger v. Hepbaugh, 5 Watts & S. (Pa.), 315. Mills 
v. Mills, 40 N. Y., 548. Bryan v. Reynolds, 5 Wis., 
200. Collins v. Merrill, 3 Met. (Ky.), 163. Tirustees v. 
Himes, 5 Pa. St., 452. Crawford v. Wick, 18 Ohio St., 
190. Mayne v. Griswold, 3 Sanf., 463. Field v. Wil- 
son, 6 B. Mon., 479. Badger v. Badger, 2° Wall., 87. 
District Township v. Boomer, 40 Towa, 601. Humphrey 
v. Mattoon, 43 lowa, 556. Bigelow on Fraud, 455. 
Lott v. DeGraffenried, 10 Rich Eq., 346. 


Maxwe.L, Ca. J. 


This is a petition in error from the district court of 
' Douglas county. The petition filed in the court below 
alleges in substance that Sophia Felix, a half-breed of 
the Sioux nation of Indians, holding certain scrip au- 
thorized to be issued under the act of Congress ap- 
proved July 17, 1854, located the same upon the north 
half of the south-east quarter, and the south-east quar- 
ter of the south-east quarter of section 9, town 15, 
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range 13, in Douglas county, Nebraska, and on the 
third day of July, 1863, a patent was issued to her 
therefor: and she having intermarried with one Da- 
vid Garnell, they, on the twenty-fifth day of July, 
1863, conveyed said land to the plaintiff; that while 
the application to locate said lands was pending in 
the land office, one Mathew W. Carrol entered said 
lands under the pre-emption act of 1841, and received 
the usual patent certificate therefor; that said Carrol 
asserted title to said lands adversely to plaintiff; 
shortly afterwards Carrol died, leaving a widow and 
several infant children; she having married one Ger- 
mau, they revived said claims, and divers suits and ac- 
tions were brought, and were long pending in court be- 
tween them and said plaintiff, each claiming under the 
said rights and titles above stated; that the question 
arose in the course of said proceedings whether said 
lands were subject to location by said Sophia Felix with 
said scrip, said lands being within the limits of the city 
of Omaha; that while said controversy was pending the 
“ plaintiff and the defendant McCormick entered into 
an agreement that said McCormick would, by purchase 
or otherwise, acquire or cause to be released the said 
claims of the said widow and children, and they being 
in possession of a small parcel of said lands, procure 
their removal therefrom, and pay one-half of all said 
plaintiff’s expenses in and about said controversies, 
and would assist said plaintiff in procuring the pas- 
sage by Congress of a contirmatory act, and in consid- 
eration thereof said plaintiff agreed to convey to him 
a part of said lands described as follows, viz.: the south- 
east quarter of the north-west quarter of the south- 
east quarter of section 9, town 15, range 13; and 
the south half of the north-west quarter of the north- 
east quarter of the north-west quarter of the south- 
east quarter of the same section; that said plaintiff’s 
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deed for said land running to said defendant, as was 
agreed between them, was to be placed in the custody 
of one James M. Watson, and to be held by him pend- 
ing the efforts of said defendant to carry out his part 
of said agreement, which he had represented to said 
plaintiff he could readily do, and upon his perform- 
ance thereof, and not before, said deed was to be de- 
livered to him by said Watson. The said agreement 
was reduced to writing and signed by said parties, but 
as the said plaintiff is informed and believes, it has 
been lost.” 

The petition also alleges that McCormick failed to 
perform all or any of the conditions of said agreement, 
although often requested to perform the same, and in 
consequence thereof the plaintiff has expended about 
said controversies the sum of $5000, and was com- 
pelled to pay said widow and children the further sum 
of $4000, no part of which has been paid by defend- 
ant, although often requested to pay the same, 

It is also alleged that on or about the twenty-fourth 
day of February, 1872, without the knowledge or 
consent of plaintiff and without the performance of 
all or any of the conditions of said agreement, said 
Watson surrendered said deed to McCormick, who 
had the same recorded; that the delivery and record- 
ing of said deed were unknown to the plaintiff until 
about the fourth day of June, 1875; that the State 
Bank of Nebraska recovered a judgment against 
McCormick, upon which an execution was issued and 
‘levied upon the lands last above described, and has 
advertised said lands to be sold, etc. Wherefore 
plaintiff prays: 1. That said deed be declared null 
and void. 2. That McCormick be required to recon- 
vey said premises free from incumbrances. 3. That 
the sheriff and the bank be restrained from selling 
said lands under said judgment, ete. 
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The defendants demurred to the petition upon the 
ground that the facts stated therein were not sufficient 
to constitute a cause of action. The demurrer was 
sustained and the cause dismissed. 

Delivery is essential to the validity of a deed, and 
it takes effect only from the delivery. The deed may 
be delivered to the grantee himself or to any other 
person authorized by him to receive it. An escrow 
is a conditional delivery to a stranger, to be kept by 
him until certain conditions are performed, and then 
to be delivered to the grantee. 4 Kent Com., 454. 
But until the condition is performed and the deed de- 
livered over, the estate does not pass, but remains in 
the grantor. In the case at bar it is alleged in the pe- 
tition that the decd for the land in question was 
placed in the hands of Watson, uot to be delivered to 
McCormick until he had performed certain conditions, 
and that on or about the twenty-fourth of February, 
1872, without the knowledge or consent of the plain- 
tiff, and without the performance of any of the con- 
ditions of the agreement, Watson surrendered the 
deed to McCormick. This being the case the title 
did not pass by such conveyance. And as the execu- 
tion could only be levied on the actual legal estate of 
McCormick in the premises in question, and the 
plaintiff still being possessed of the legal estate, the 
injunction should have been sustained. The equita- 
ble interest of McCormick in the premises may, per- 
haps, in a proper case be reached by proceedings in 
aid of execution, but, so far as appears by the petition, 
is not liable to levy and sale upon execution. 

We deem it unadvisable to determine on demurrer 
to the petition the question of the validity of the con- 
tract. The judgment of the district court is reversed 
and the cause remanded for further proceedings. 


REVERSED AND REMANDED, 
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Exias A. KELSEY, PLAINTIFF IN ERROR, V. JAMES 
McLavcHLin, DEFENDANT IN ERROR. 


Pleading: EVIDENCE: BURDEN oF PROOF. M. brought an action 
in the district court upon a promissory note made by K., who 
answered, alleging that he had sold certain real estate to M., 
the price of which was to be applied on said note. M., in his 
reply, admitted the purchase of the real estate for the sum 
stated in the answer, but alleged that he had paid the purchase 
money to certain parties at the request of K. Held, that the 
burden of proving said payment devolved on M. 


Error to the district court of Douglas county. Tried 
below before Savages, J. 


Webster ¢ Gaylord, for plaintiff in error. 
C. A. Baldwin, for defendant in error. 
Maxwe ., Cu. J. 


In January, 1878, James McLaughlin brought an 
action in the district court of Douglas county against 
Elias A. Kelsey upon a promissory note given for the 
sum of $250. Various credits were endorsed upon . 
the note, and the amount claimed to be due thereon 
at the time of the commencement of the action was 
the sum of $25, with interest. The defendant an- 
swered the petition of the plaintiff, denying that he 
was indebted to the plaintiff, and alleging that in 1876 
he sold to the defendant certain real estate for the 
sum of $85, of which sum $64 was to be applied on 
said note, and that at or about the date of said sale it _ 
was agreed and understood by and between the de- 
fendant and said plaintiff that the plaintiff would give 
the defendant credit upon said note for the sum of $21, 
ete, The plaintiff in his reply admits the purchase of 
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the real estate for the price stated, but alleges that af- 
terwards and at the request of the defendant he paid 
to one Samuel Keontocher the sum of $64 for the de- 
fendant, and to one Wm. Funning, at the defendant’s 
request, the sum of $20, and that said sums so paid by 
plaintiff as aforesaid were full and complete payment 
of the amount due defendant for said land, and alleges 
that he never agreed to indorse said sum of $21 upon 
_ said note. 

On the trial of the cause the plaintiff testified that 
he was the owner of the note in question, and that 
there was due him thereon “the amount shown by 
the note less the indorsements thereon.” The plain- 
tiff then introduced the note in evidence, and rested. 
The defendant offered no evidence. The court found 
in favor of the plaintiff, and rendered judgment 
against the defendant for the sum of $23. The de- 
fendant brings the cause into this court by petition in 
error. 

The only question to be determined is, on whom 
lies the burden of proving the facts stated in the re- 
ply? Section 134 of the code of civil procedure pro- 
vides that: “ Every material allegation of the petition 
not controverted by the answer, and every material 
allegation of new matter in the answer not contro- 
verted by the reply, shall, for the purposes of the ac- 
tion, be taken as true; * * but the allegation of 
new matter in the reply shall be deemed to be contro- 
verted by the adverse party, as upon a direct denial 
or avoidance.” ([Gen. Stat. 545.] 

In the case at bar the plaintiffin his reply admits 
that he purchased the real estate set up in the ans- 
wer for the sum therein specified, but alleges that he 
paid the price agreed upon to certain parties at the 
request of the defendant. There being an admission 
on the part of the plaintiff in the reply that he was 
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indebted to the defendant in the sum of $85, for the 
consideration of the real estate described in the ans- . 
wer, the burden of proving that he paid this sum to 
the parties designated devolved on him. The court 
therefore erred in rendering judgment for the plain- 
tiff. The judgment of the district court is reversed 
and the cause remanded for a new trial. 


REVERSED AND REMANDED. 


AULTMAN AND TayLor Co., PLAINTIFF IN ERROR, V. 
Martin Howe, DEFENDANT IN ERROR. 


1. Bill of Exceptions: Arripavirs. Affidavits used on a 
hearing in the district court must be preserved by a bill of ex- 
ceptions in order to be considered by the supreme court. A 
certificate by the clerk of the district court that such affidavits 
were used on the henring of the cause must be disregarded, 
not being authorized by the statute. 


2 Homestead Law of 1877. Under the act approved Feb. 
19, 1877, the mere failure of a party claiming a homestead to 
have the same marked and platted does not leave the home- 
stead liable to sale upon execution, but it is the duty of the 
officer holding the execution to mark and plat the same before 
selling any portion of the preinises of which the homestead is 
a part, and a failure to do so will render the sale invalid. - 


Error to the district court of Lancaster county, 
where a motion of defendant Howe to set aside a sale 
of real estate made upon an execution, on the ground 


Norz.—The lands selected as a homestead must be actually used 
for that purpose at the time judgment is recovered. Bowker v. Col- 
tins, 4 Neb., 496. Prior to the uct of 1877, Laws p. 34, a sale of 
the homestead by the debtor was a relinquishment of the protection 
affordcd by the homestcad law, and rendered a judgment lien capa- 
ble of enforcement by execution. Eaton v. Ryan, 5 Neb., 49. See 
nlso State Bank v. Carson, 4 Neb., 498. Rector v. Rotton, 3 Neb., 
171. But under the act of 1877 the homestead was ‘exempt from 
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that the same was a homestead, was heard and sus- 
tained by Pounn, J. 


 W. HH. Snelling, for plaintiff in error. 


A judgment, regular upon its face, is conclusive 
against the defendant, and the homestead right cannot 
be tried on motion to set aside sale. Rector v. Rotion, 
3 Neb., 171. Cook v. King, 8 Cal., 347. Slaughter v. 
Detiney, 15 Indiana, 49. State v. Melengue, 9 Ind., 715. 
Perkins v. Bragg, 29 Ind.,507. Savings Bank v. Wheel- 
er, 20 Kansas, 630. The homestead claimed must 
“be owned and occupied’? by the defendant. State 
Bank v. Carson, 4 Neb., 478. Haton v. Ryan, 5 Neb., 
47. Thompson on Homesteads, 100, also 102, and 
pages 240, 241, 244, 246, 247 and 248. Occupancy 
must be personal and not by tenant. Thompson on 
Homesteads, 255, 257, 258. Hoyt v. Howe, 3 Wis., 
152. Trustees Baltimore Annual Conference v. Schelleit, 
17 Wis., 309. 


Hunter ¢ Sawyer, for defendant in error, cited 
Thompson on Homesteads, sec. 625 and cases cited. 
Abbot v. Oromartie, 72 N. C., 292. Pardee v. Lindley, 
81 Ml., 187. Moore v. Titman, 33 Ill., 368. Rector v. 
Rotton, 8 Neb., 174. Bowker v. Collins, 4 Id., 496. 
Haton v. Ryan, 5 Id., 48. Laws 1877, 36, sec. 14. 
Miller v. Rolph, 8 Neb., 439. 


MAxweELt, Cu. J. 


In February, 1879, the plaintiffs recovered a judg- 
ment against the defendant in the county court of 


judicial sale.’ And now, under the act of 1879, Laws p. 58, the 
homestead is ‘ exempt from judgment liens and forced sale except 
on debts secured by mechanics’, laborers’, or vendors’ liens, and on 
debt secured by mortgage executed by beth husband and wife or 
an unmarried claimant.’’—ReEp. 
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Lancaster county, for the sum of $470.41, and $31.54 
costs of suit. A transcript of the judgment was there- 
upon filed in the office of the clerk of the district court, 
and an execution issued thereon; which was levied 
upon certain lands belonging to the defendant, which 
were sold under said execution and purchased by the 
plaintiffs for the sum of $400. Upon the sale being 
reported to the court the plaintiffs filed a motion to 
confirm the same, and while the motion was pending 
the defendant filed a niotion to set the same aside be- 
cause said lands were owned and occupied by defend- 
ant as a homestead. The motion to set the sale aside 
was sustained, to which ruling the plaintiff excepted, 
and now brings the cause into this court by petition 
in error. 

A number of affidavits certified by the clerk of the 
district court, but not included in a bill of exceptions, 
are presented for our consideration upon the assur- 
ance that they were used on the hearing of the mo- 
tions in the court below. Such affidavits cannot be 
considered. This court has already decided that affi- 
davits not properly a part of the record can only be 
made such by being embodied in a bill of exceptions. 
Ray v. Mason, 6 Neb., 101. Credit Foncier of America 
v. Rogers, 8 Id., 34. 

A mere certificate of the clerk of the district court 
that certain affidavits were used on the hearing in the 
court below is not such an authentication as is requir- 
ed by the statute. A bill of exceptions must, except 
in case of the death of the judge after the exceptions 
are taken, be signed by a judge of the district court, 
and if not so signed cannot be considered. There be- 
ing no bill of exceptions, and no evidence before this 
court, there is nothing in the record to show that the 
court erred in setting aside the sale. 

Under the act approved Feb, 19, 1877, a homestead 
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is liable “for taxes accruing thereon, and if platted as 
required by law is only liable for such taxes, and 
subject to mechanics’ liens for work, labor, or materi- 
als done or furnished exclusively for the improvement 
of the same, and may be sold for debts created by 
written contract executed by persons having the pow- 
er to convey, and expressly stipulating that the home- 
stead is liable therefor, but it shall not in such case be 
sold except to supply the deficiency remaining after 
exhausting the property pledged for the payment of 
the debtin the sameé written contract.” Laws 1877, 
pages 34-5.* 

Section 9 of the act provides that ‘“ the owner, or 
the husband or wife, may select the homestead and 
cause it to be marked out, platted, and recorded, * 
* * a failure in this respect does not leave the 
homestead liable, but the officer having an execu- 
tion against the property of a defendant may cause 
the same to be marked off, platted, and recorded,” 
etc. It is clear from these provisions that a home- 
stead under the act of Feb. 19, 1877, is not liable to 
sale upon execution, and in case the same is not plat- 
ted and recorded it is the duty of the officer to plat 
the same before selling any portion of the premises of 
which the homestead is a part; and a failure to do so 
will render the sale invalid. White v. Rowley, 46 Iowa, 
680. Linscott v. Lamart, Id., 312. As there is no er- 
ror in the record, the judgment of the district court 
is affirmed. 

. JUDGMENT AFFIRMED. 


* Since repealed, Laws 1879, 61. 
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Starx or Nepraska, EX REL. Guy A. Brown, Guonee 
E. Cuurcu, Groner K. Amory, anp ALLEN W. Haw- 
LEY, Vv. H. 8. BowERs, coUNTY SUPERINTENDENT OF 
PUBLIC INSTRUCTION. 


Schools in Cities of the second class. Under the provisions 
of the act ‘relating to public schools in cities of the second 
class, where graded and high schools are or hereafter may be 
established,” approved Feb. 26, 1875 [Laws .1875, 208], a city 
of the second class having a population of more than two thou- 
sand inhabitants, including said adjacent territory as may be 
attached for school purpoges, may be formed into one school dis- 
trict, and the boundaries of the school district are not necessa- 
rily limited to the city boundaries. 


OricinaL application for an alternative writ of man- 
damus, 


Guy A. Brown, for relators. 


Maxwes1, Cu. J. 


The relators allege in their petition that they are 
residents of certain territory adjacent to the city of 
Lincoln, which territory, although outside of the city 
limits, is included with the city of Lincoln in school 
district No. one of Lancaster county; that on the 24th 
day of January, 1880, the relators, being a majority of 
the legal voters of said adjacent territory, presented a 
petition to the respondent, who is the county super- 
intendent of public instruction of said county, praying 
that said adjacent territory be detached from school 
district number one and attached to school district 
number one hundred and five, etc.; but that respond- 
ent refused to act upon said petition, or to attach 
said territory to said district number one hundred 
and five, etc. Wherefore, the relators pray for a writ 
of mandamus, ete. 
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Section 1 of the act “ relating to schools in cities of 
the second class where graded schools are, or here- 
after may be established,” approved Feb: 25, 1875, 
[Laws 1875, 208], provides “that each incorporated 
city of the second class in the state of Nebraska, or 
those hereafter incorporated as such, having a popu- 
lation of more than two thousand inhabitants, includ- 
ing such adjacent territory as now is or hereafter may 
be attached for school purposes, shall constitute one 
school district, and be known by the name of “ the 
school district of (name of city), in the county of 
(name of county), in the state of Nebraska,” ete. It 
is conceded by the relators that if the title of the act 
in question is broad enough to authorize the forma- 
tion of a school district comprising the city and terri- 
tory adjacent thereto, that the writ must be denied. 
There is nothing in the title of the act in question 
necessarily limiting the boundaries of the school dis- 
trict to the boundaries of the city. The school dis- 
trict, while taking the name of the city, may include 
the city and such adjacent territory as may be attach- 
ed thereto for school purposes, which shall constitute 
one school district. 

Section 2 of the act provides that “ such schools 
shall be free to all children between the ages of five 
and twenty-one years, whose parents or guardians re- 
side within the limits of said district, and to all chil- 
dren of non-residents paying taxes therein.” It is ey- 
ident that the law does not restrict the boundaries of 
the district to the city limits, and the relators are 
within the boundaries of school district number one, 
and as it is not alleged that a majority of the voters 
in all the districts affected by the proposed change 
signed the petition addressed to the respondent, as 
required by section one of the act to establish a sys- 
tem of public instruction for the state of Nebraska 
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[Gen. Stat., 961], he can not be compelled by man- 
damus to comply with the prayer of the petitioners. 
The writ must therefore be denied. 


WRIT DENIED. 


Tue Boarp or County CoMMISSIONERS OF JEFFERSON 
CouNnTY, APPELLEL, V. JOHN SAXON, APPELLANT. 


1. Practice: APPHAL: rRaNscRIPT. In order to bring a 
ease into this court by appeal the appellant must, within six 
months from the date of the rendition of the judgment appeal- 
ed from, procure and file with the clerk of this court a tran- 
script of the proceedings in the court below, containing the 
pleadings, the judgment or decree, and all the testimony and 
proofs offered in evidence on the hearing of the cause in that 
court, 


2. : : BILLS OF EXCEPTIONS. The act of Feb’y 15, 1877 
(Laws, p. 11], respecting bills of exceptions, applies both to 
equitable and legal actions. Under it, exceptions must be re- 
duced to writing within fifteen days from the rising of the 
court, unless an extension be granted, which may be, but not 
beyond forty days from the end of the term. 


Nore.—Courts have no authority to enlarge the time for perfect- 
ing an appeal. Verges v. Roush, 1 Neh., 113. Nuckolls v. Irwin, 
2 Neb., 65. In computing time the rule is—exclude the first day, 
then count the full number of days or months to be computed. A 
decree rendered February 2lst—transcript filed August 22d—hAeld, 
too late. Glore v. Hare, 4 Neb., 131. It is no cause for dismis. 
sing an action that the bill of exceptions was signed by the judge 
after the expiration of the sixty days which the statute allows for 
its preparation. Leighton ¢ Brown v. Stuart, 8 Neb., 96. See 
also First National Bank v. Bartlett, 8 Neb., 319. Wineland v. 
Cochran, 8 Neb., 528. That a stipulation of attorneys cannot be 
made to take the place of a dill of exceptions, see Credit Foncier 
of America v. Rogers, 8 Neb., 84. The clerk of the court cannot 
authenticate a bill of exceptions except in case of the death of the 
judge, and not in case of his resignation. Schaffroneck v. Martin, 
9 Neb., 88.—Rer. 
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: Before a bill of exceptions is signed by the 
judge, whether in open court or during vacation, he should be 
satisfied that all parties to the record, interested therein, have 
had opportunity to examine the same, and to propose such 
changes or additions thereto as they may desire. 


Morton to re-instate appeal. 
John Saxon, for the motion. 
Brown ¢ Marshall, contra. 
Laks, J. | 


This case is now before us on a motion by the de- 
tendant to have his appeal, heretofore dismissed, re- 
instated. The condition of the case, briefly stated, is 
as follows. The action was in equity, and was brought 
to quiet the title to a plat of ground, of which the 
. county of Jefferson claimed to be the owner, and on 
which its court-house stood. Final judgment on the 
issue joined was rendered by the district court for said 
county on the twentieth of November, 1877, and a 
transcript, for the purpose of an appeal, filed in this 
court on the sixteenth of May, 1878. This transcript 
contained what purported to be a bill of exceptions, 
which, however, had not been formally allowed, or 
signed by the district judge. At the July term of 
this court, 1878, the defendant, on his own motion, 
withdrew the record from the files of this court with 
the avowed purpose of procuring a formal allowance 
of the exceptions, together with the signature of the 
judge thereto. On the nineteenth of November, 1878, 
in vacation, the record was again filed with the clerk 
of this court, with this certificate of the trial judge 
appended to the bill of exceptions: 

“Tue State or Nepraska, CounTY oF JEFFERSON, SS. 

“It is hereby certified that I have examined the 


16 SUPREME COURT OF NEBRASKA, 


Jefferson County v. Saxon. 


foregoing record, and that I do hereby approve and 
allow the same. 

“TSigned] “A.J. Weaver, Judge.” 

There was no date to this certificate, but inasmuch 
as the record was not withdrawn from the files until 
the July term, 1878, it must have been after the time 
for perfecting the appeal had fully expired. 

At the next term of this court, and on the seventh 
of January, 1879, the plaintiff moved to strike from 
the files and dismiss the appeal on two grounds: 
First. Because “no motion was made for a new trial 
in the district court;” and, second, because “the 
transcript of proceedings in the court below was not 
filed in this court within the time provided by law” 
for appeal cases. This motion was sustained on the 
second ground assigned, the holding then being that 
the voluntary withdrawal of the entire record, leaving 
nothing of the case in this court, without any saving 
order as to the defendant’s rights under the appeal, 
and there being no apparent excuse for the delay in 
obtaining the judge’s certificate, was equivalent to a 
voluntary dismissal by the appellant. And this we 
again here affirm as a correct rule of practice. And 
now on this motion for the re-instatement of the ap- 
peal it is made to appear by the affidavit of the de- 
fendant, together with the certificate of the district 
judge before whom the case was tried, that the want 
of an authentication to the bill of exceptions was the 
result of oversight or inattention merely; that, al- 
though the judge did not so certify, yet the fact was, 
the defendant read the bill over to him, and he con- 
sidered it correct; that at the request of the defend- 
ant he handed it to the clerk of this court to be 
filed; and that after it was withdrawn from the files 
as aforesaid he attached the above certificate of his 
approval at the defendant’s request. 
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But in addition to these facts, it is shown in the 
same manner that even this mental approval by the 
judge occurred at a time when he had no authority to 
allow and sign the exceptions. As before stated the 
action was in equity. The judgment was reviewable 
in this court on appeal only by pursuing the statu- 
tory steps required, one of which was that the appel- 
lant should, “ within six months after the date of the ren- 
dition of the judgment or decree, * * * procure from 
the clerk of the district court, and file in the office of 
the clerk of the supreme court, a certified transcript 
of the proceedings had in the cause in the district. 
court, containing the pleadings, the judgment, or de- 
cree, * * * and all the depositions, testimony, and 
proofs offered in evidence on the hearing of the cause, and 
have the said cause properly docketed in the supreme 
court.” Sec. 1, Act of March 8, 1878, “to provide for 
appeals in actions in equity.” Gen. Statutes, 716. 
The second section of this act provides, further, that 
“when the proofs and testimony are taken orally be- 
fore the court on the hearing of the cause, the same 
shall be reduced to writing in form similar to bills of 
exception, and be allowed by the judge hearing the 
cause, as in cases at law.” 

By the act of February 15, 1877 (Laws, p. 11), re- 
specting bills of exceptions, which this court has held 
to be applicable to equitable as well as to legal ac- 
tions, the party excepting has but fifteen days from 
the rising of the court in which to reduce his excep- 
tions to writing, without an order of the court ex- 
tending it beyond that time. But even with such ex- 
tension it must not be delayed beyond forty days from 
the end of the term. First National Bank v. Bartleit, 
8 Neb., 819. The appellant in this case not only 
failed to comply with this statute, but apparently 
made no effort to do so. According to his own state- 

4 
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ment and the certificate of the judge the bill of ex- 
ceptions was first presented for allowance “on the 
evening of the fourteenth day of May, 1878, at Hast-_ 
ings, in the county of Adams,” long after the time 
limited, and within which the presentation for that 
purpose could legally have been made, had fully 
elapsed. Not only so, but for aught that appears the 
plaintiff was entirely unadvised of this submission of 
exceptions to the judge, which took place outside the 
county where the trial was had and judgment ren- 
dered, whereby he was deprived of the right to be 
present and heard on the question of their correct- 
ness. Before a bill of exceptions is signed by the 
judge, whether in open court or during vacation, he 
should be satisfied that all parties to the record inter- 
ested therein have been given suitable opportunity to 
examine the same, and to propose such changes or 
additions thereto as they may desire. Hx parte 
Gwartney, 27 Ind., 189. 

Under the circumstances here disclosed, even if the 
exceptions had been signed by the judge at the time 
of their first presentation to him in Adams county, 
this court must have entirely disregarded them in its 
decision of any question raised and decided on the 
trial below. 

For these reasons the motion to re-instate the case 
must be denied. 

MOTION DENTEN. 
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Tur State oF NEBRASKA, EX REL. JacoB Lisk, v. THE 
Boarp or County Commissioners or OTOE County. 


Mandamus: PETITION. The petition for mandamus must state 
a)l the essential facts necessary to entitle the party to the relief 
sought, And where the payment of money by a public officer 
is the object in view, it must distinctly appear that there is a 
fund from which the desired payment can legally be made. 


Orr@inaL application for mandamus. 
f, EL. Brown, for the relator. 

M. L. Hayward, for the respondent. 
Laks, J. 


This is an application for a writ of mandamus to 
compel the defendants to draw an order upon the 
treasurer of suid county in favor of the relator as 
president of the Otoe County Agricultural and Me- 
chanical Association, and for the use of said associa- 
tion, for the sum of $355.35, in pursuance of section 
1, chapter 2, General Statutes, which provides for the 
payment, under certain circumstances, of money from 
the county treasury for the benefit of such societies. 

Even admitting that the relator is in a situation en- 


Norz.—The application must show a prior demand and refusal, 
and set forth facts which clearly impose on the respondent a duty 
which the law enjoins upon him as resulting from an office, trust, or 
station. Kemmerer v. Stute, 7 Neb., 1383. On the hearing for a 
peremptory writ omissions in the alternative cunnot be supplied by 
a reference to the affidavit or application on which it was allowed. 
State, ex rel. v. School District, 8 Neb., 93. Where the relief 
sought is to compel the payment of bonds issued to aid the construc- 
tion of works of internal improvement, there should be in the ap- 
plication a particular description of such works. The State v. 
Thorne, 9 Neb., 459.—ReEp. 
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titling him, as president of said association, to such 
an order whenever it can be properly drawn, there is 
an entire failure in the affidavit on which the writ is 
asked to show the condition of the treasury; or 
whether, in view of the statute restricting the com- 
missioners in the drawing of orders, one could be le- 
gally drawn for the amount demanded. 

In a petition for the extraordinary aid of manda- 
mus all the essential facts necessary to entitle the 
party to the relief sought should be specifically set 
out. And where, as here, the payment of money by 
a public officer is the object in view, it must be dis- 
tinctly shown that there are funds from which the de- 
sired payment can be legally made, or the writ will 
be denied. 

WRIT DENIED. 


Tue State or NEBRASKA, EX REL. GEoRGE B. CuAND- 
LER, v. THE Boarp oF County COMMISSIONERS OF 
Dopaz County. 


1. Precincts: THEIR CHARACTER AND Powers. In this state 
precincts are just what and no more than the word, as ordina- 
rily understood, imports. They are mere territorial divisions 
or districts created for certain political and administrative pur- 
poses, and without the semblance of corporate character. 
They can neither plead nor be impleaded in actions, nor are 
they capable of imposing upon themselves any obligation or 
liability, except in pursuance of express leyisiative authority. 


2. Precinct Bonds: MODE oF coLLEcTIoN. The statute pro- 
vides for the payment of precinct bonds issued to aid works of 
internal improvement by means of special tuxes to be levied 
and collected on all the tuxable property in the precinct. In 
case of the failure or refusal of the proper officers to levy the 
necessary taxes and make payment to the holders of such 
bonds, it is provided that they may be compelled by manda- 
mus todo so. And this is the appropriate remedy. 
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The holder of such bonds, on which certain 
interest coupons had fallen due, brought an action at law 
thereon in the circuit court of the United States for the dis- 
trict of Nebraska, against the board of county commission- 
ers of Dodge County, and obtained a judgment for the amount 
of the matured interest and costs. On this judgment an ap- 
plication is made to this court for a writ of mandamus to com- 
pel the commissioners of said county to levy the necessary 
taxes upon the property of the precinct to pay said judgment. 
Held, That said judgment is an absolute nullity, and no foun- 
dation for the desired writ. 


THis was an original application for a mandamus to 
compel the county commissioners of Dodge county to 
meet and levy a tax upon all the property of Fremont 
precinct in said county sufficient to pay a judgment 
recovered by the relator in the United States circuit 
court for the district of Nebraska at the May term, 
1879, and to place such levy upon the tax roll for 
1879. 


W. H. Munger, for the relator, cited Dillon on 
Mun. Corp., sec. 687-690. High on Extraordinary 
Legal Remedies, secs. 380, 895, 396. State v. Super- 
visors of Beloit, 20 Wis., 79. State v. City of Madison, 
15 Wis., 30. People v. Supervisors, 8 New York, 317. 
Fremont Building Association v. Sherwin, 6 Neb., 48. 
County Commissioners v. Chandler, 6 Otto, 205. People 
v. Bell, 10 Cal., 570. Mayor v. Lord, 9 Wall., 409. 
The State v. Saline County, 48 Mo., 390. 


W. A. Marlow, for the respondent. 
Lakg, J. 


In the consideration of this case the first inquiry 
naturally suggested is as to the effect of the judgment 
on which the application for the writ of mandamus 
is based, Unless this judgment be effective as such 
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against Fremont precinct, and conclusive of the rights 
of the tax payers thereof respecting the bonds in 
question, we suppose there is no foundation for the 
proposed tax, and that the relief sought must be de- 
nied. 

The judgment in question is nominally against the 
board of county commissioners of Dodge county, but 
contains a provision for its payment by means of a 
tax to be levied upon the taxable property of Fremont 
precinct, which is one of the political subdivisions of 
said county. The basis of this judgment was the ac- 
crued interest on certain internal improvement bonds, 
issued, it is said, pursuant to a vote of the electors of 
said precinct. With due respect to the court render- 
ing it we must say that, after a careful examination 
of the subject, and in view of what that political sub- 
division of a county, denominated a precinct, really 
1s, we are unable to discover any ground on which 
this judgment can possibly stand. We presume that __ 
no one who is at all conversant with the legislation 
of this state respecting them would for a moment con- 
tend that precincts can either plead or be impleaded 
in actions, or that they are capable of imposing upon 
themselves any obligation or liability whatever, ex- 
cept in pursuance of express legislative authority. 

A glance at our statutes on the subject will show 
that with us precincts are just what and no more 
than the word, as ordinarily understood, imports— 
viz.: territorial divisions or districts created for cer- 
tain political and administrative purposes, but without 
even the semblance of corporate character. Prob- 
ably the first provision concerning them is found in 
the “ Act to provide for the organization of new coun- 
ties,” etc., the third section of which declares that the 
county commissioners ‘shall proceed to divide such 
county into suitable and convenient precincts,” and 
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fix the time “for holding the first election of precinct 
and county officers.” [Gen Stat., 228.] But the only 
‘precinct ” officers to be elected—and indeed the only 
ones known to our laws—are justices of the peace, 
constables, assessors, and judges and clerks of elec- 
tion, whose powers and duties respectively are only 
those usually conferred upon such officers. Neither 
of them is empowered to act for or represent the pre- 
cinct in any matter whatever. From this brief state- 
ment, which, with the single exception hereafter to 
be mentioned, covers all we have to distinguish them 
as separate political entities, it will be seen that pre- 
cincts are nothing more than mere territorial divis- 
ions of the people, made solely for convenience and 
efficiency in matters of state government. And it 
will be seen, further, that as such, a precinct has not 
been given the power to enter into contracts either di- 
rectly or indirectly, nor to assume obligations which 
a court might be called upon to enforce. The failure 
of the legislature to bestow upon precincts the capa- 
city of suing and being sued is doubtless due to the 
fact of their entire inability either to assume obliga- 
tions or acquire rights distinct from those of the whole 
body of the people of the county, of which they are a 
part. 

The exceptional matter above alluded to is the au- 
thority given to precincts to aid in the construction 
of works of internal improvement. The manner in 
which this may be done is by the issue of interest- 
bearing bonds, first authorized by a vote of the qual- 
ified voters of the proper precinct, to be paid by 
means of a special tax levied and collected on the 
taxable property therein, as provided in chapter 35 
General Statutes, 448. When such bonds are issued 
conformably to the requirements of this chapter the 
mode of their payment is simple and plainly pointed 
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out. To that end no judgment at law on the bonds, 
or on the interest coupons as they fall due, is contem- 
plated, or at all necessary, for it is made the duty of 
the commissioners of the proper county—the one in 
which the precinct voting the bonds is—to levy and 
cause to be “collected and paid to the holders of such 
bonds aspecial tax on all the taxable property” within 
the precinct sufficient to pay the interest as it becomes 
due, and finally the bonds themselves at their matu- 
rity. In case of a failure or refusal of the commis- 
sioners to perform this duty it is provided that they 
may be compelled by mandamus to do so; and this is 
the appropriate and, we think, only remedy. 

A judgment is said to be “the final determination 
of the rights of parties in an action.” But it may 
well be asked whose rights were finally determined 
by the judgment rendered upon these coupons? The 
action was against the board of county commission- 
ers, but they had no rights to be determined, nor 
were they in the least interested therein. The only 
parties at all interested in any question that could 
possibly arise upon these coupons were the holders 
thereof on the one hand and the tax-payers of Fre- 
mont precinct on the other, of whom the court had 
jurisdiction only of the former. The tax-payers were 
not before the court. They were not heard, and con- 
sequently their rights are still undetermined. If they 
had a valid defense to these bonds they have it still, 
notwithstanding this judgment, which, as to persons 
of whom the court had not jurisdiction, is a mere nul- 
lity. Such being our views concerning the judgment 
in question, the writ must be denied. 


WRIT DENIED, 
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Tue Strats or NEBRASKA, EX REL, CHARLES WHIFFIN, 
v. Louris He~mer, County Treasurer, LANCASTER 
County. 


1, Taxes: SALE OF LANDS FOR TAXES AT PRIVATE SALE. The 
relator alleges that on the twentieth day of November, 1879, 
he tendered to the county treasurer the taxes, penalty, inter- 
est, and costs due on lots * * *, and demanded a tax cer- 
tificate for said lots at private sale, which was refused. Held, 
that the county treasurer had no right or power to sell real es- 
tate for taxes at private sale until after his report of sales of 
real estate at public sale is made and filed in the office of the 
county clerk, and that a tender and demand to purchase land 
or lots for taxes at private sale, made before such report is 
made and filed, gives no right to the writ of mandamus to com. 
pel such sale. : 


Real estate can only be sold for taxes tw 
those who offer to pay and do pay the amount of all taxes, 
penalty, interest, and costs due on any parcel of land or town 
lot, or the smallest portion of the same. 


8 Mandamus. Even an alternative writ of mandamus will 
only issue out of this court when the relator shows himself 
clearly entitled to the relief demanded. 


ORIGINAL application for an alternative writ of man- 
damus. 


H. H. Blodgett, for the relator. 
Coss, J. 


The provision of law (1879, p. 821) under which 
the relator asserts his right to a mandamus against 
the county treasurer is in the following words: 

“Section 118. After the tax sale shall have closed, 
and after the treasurer has made his return thereof 
to the county clerk, as provided in the preceding sec- 
tion, if any real estate remain unsold for want of bid- 
ers therefor, the county treasurer is authorized and 
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required to sell the same at private sale, at his office, 
to any person who will pay the amount of the taxes, 
penalty, and costs thereof for the same, and to make 
out duplicate receipts for the taxes on such real es- 
tate, and deliver one to the purchaser and the other 
to the county clerk, as hereinbefore provided (with 
the additional statement inserted in the certificate of 
sale that such lands have been offered at public sale 
for taxes, but not sold for want of bidders), on which 
he is required to write: ‘sold for taxes at private sale,’ 
and the treasurer is further authorized and required 
to sell as aforesaid all real estate in his county on 
which taxes remain unpaid and delinquent for any 
previous year or years.” 

The next preceding section to the above is in the 
following words: 

“Section 112. The treasurer shall keep a sale book 
showing the lands sold, the name of the purchaser, 
and the sums for which each tract was sold; and on 
or before the first Monday of December following 
the sale of real property he shall file in the office 
of the county clerk of his county a return thereof, as 
the same shall appear on said sale book, and such 
certificate shall be evidence of the regularity of the 
proceedings.” 

The relator, after setting out all necessary prelim- 
inary matters, and some which were probably not en- 
tirely necessary, alleges that ‘on the first Monday of 
November, 1879, between the hours of 9 a.m. and 4 
p.M., the sales of said lands and town lots were ad- 
journed from that time from day to day until they 
were all offered for sale, and said lots one and two, in 
block 84, were not sold for want of bidders; and on 
the twentieth day of November, 1879, after said sale 
of lands and town lots for taxes, and said lot one and 
two, in block 84, not being sold for taxes, and the 
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taxes not having been paid, Charles Whiffin tendered 
to Louis Helmer, the then acting and duly qualitied 
and elected county treasurer of Lancaster county, Ne- 
braska, during business hours, in the office of said 
treasurer, the whole amount of taxes, penalty, inter- 
est, and costs due on lots one and two, in block 84, 
for the year 1878, and demanded a tax certificate for 
said lots at private sale; and the said treasurer, Louis 
Helmer, then and there refused to accept said money, 
or make, execute, and deliver to the relator a tax 
certificate at private sale,” ete. 

It will readily be seen, by comparing the above alle- 
gations with the requirements of the statute, that the 
relator does not bring his case within the statute in 
two important respects. It is not the duty, nor is it 
within the power of the county treasurer to sell lands 
for taxes at private sale until after he shall have filed 
in the office of the county clerk of his county a return 
of the sale of real property for taxes at public sale. 
This return he is only required to file on or before 
the first Monday in December following the sale. 
The presumption is, therefore, that on the twentieth 
day of November, 1879, no return of the public sales 
of lands for the taxes of 1878 had been made; hence, 
at the time it was not only not the duty of the county 
treasurer to sell the lots in question to the relator for 
taxes at private sale, but it would have been a clear 
violation of law for him to do go. 

But there is another and more important particu- 
lar in which the relator fails to bring his case within 
the provisions of the statute. By a fair construction 
of sec. 118 it is the duty of the county treasurer, upon 
a proper and timely application being made therefor, 
to sell at private sale all real estate in his county on 
which taxes remain unpaid and delinquent, not only 
for the taxes of the current or next preceding year, 
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but for any previous year or years. The relator ten- 
dered only the amount of taxes, penalty, interest, and 
costs for the year 1878. It may be that there were no 
taxes unpaid and delinquent on said lots for any other 
year; but the relator does not allege that there were 
none ; and.where a party seeks by mandamus to com- 
pel a public officer to discharge an alleged duty, he 
should at least negative every probable ground upon 
which such duty may be denied. And certainly it 
would be better pleading to allege that the relator ten- 
dered an amount equal to all taxes due on said lots, 
because it is only upon the doing or offering to do, on 
the part of the citizen, of all which may be required, 
as conditions precedent to the accruing of a right on 
his part to any official act on the part of a public offi- 
cer, that he can apply to a court of law for a manda- 
mus to compel such officer to act. And hence, unless 
the relator alleges the compliance or offering to com- 
ply on his part, with all such conditions precedent, he 
fails to state facts sufficient to constitute a cause of 
action. 

It is doubtless the true intent and meaning of the 
law that lands or town lots can only be sold for taxes 
to those who offer to pay and do pay the amount of 
all taxes “due on any parcel of land or town lot or 
the smallest portion of the same.” 

This being an application for an alternative writ 
only, it may be claimed as correct practice for the 
court to allow it to issue somewhat as a matter of 
course. Such is doubtless the case where the rela- 
tion on its face shows a causeofaction. But a court 
would be unjust to itself as well as to all parties con- 
cerned were it to allow the writ to go when no prima 
facie case is made; and more especially where the 
writ would require a public officer to come into court 
and defend official conduct on his part, which even 


JANUARY TERM, 1880. 29 


The State v, Colfax County. 


upon the relators’ own showing the court must ap- 
prove. And this court will in no case allow even an 
alternative writ to issue without first being satisfied 
that the relator presents a good prima facie cause of 
action. 

For the above reasons the writ is denied. 


WRIT DENIED. 


Stare, EX REL. AppIson E. Copy anp Wintiam West, 
v. Tue Boarp oF CoMMISSIONERS OF CoLFax County. 


1. Powers of County Commissioners: DRAWING WAR- 
RANTS, County commissioners have no authority to draw 
warrants after fifty per cent of the amount levied for the year 
is exhausted, unless there is money in the treasury to the credit 
of the particular fund for the payment of thesame. If they 
do so they are personally liable thereon. — 


C. and W. applied for » mandamus to com- 
pel the board of county commissioners of ©. county to draw a 
warrant in their favor on the general fund of said county. It 
was admitted that fifty per cent of the levy of 1879 was ex- 
hausted, and that there were registered warrants outstand- 
ing against said fund in said county for at least double the 
amount of money in the general fund in the treasury. Held, 
that warrants must be paid in the order of their entry upon the 
record, and that no warrant can be drawn on the treasury in 
excess of the fifty per cent unless there are funds therein 
available for the payment of that particular warrant. 


ORIGINAL application for mandamus. 

Miles Zentmeyer and C. J. Phelps, for the relator. 
C. J. Dilworth, for respondent. 

Maxwet, Cu. J. 


This is an application for a mandamus to compel the 
defendants to draw a warrant in favor of the relators 
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on the general fund of Colfax county. The petition 
alleges that on the second day of December, 1879, said 
. defendants audited and allowed claims in favor of the 
relators for the sum of $524.30, upon which account 
there still remains unpaid the sum of $283.30; that 
the general fund tax of said county levied for the year 
1878 was the sum of $14,145.33, and that the amount 
expended of the same to December 80, 1879, was the 
sum of $11,896.99, and that the amount of general 
fund tax levied in said county for the year 1879 was 
the sum of $8,260.80, of which sum there had been 
expended on the thirtieth day of December, 1879, 
$4,128.41; that on the thirtieth day of December, 1879, 
the relators applied to said defendant and made a de- 
mand in writing for a warrant for the sum of $289.30, 
the amount remaining unpaid upon said account, 
which said defendants refused to draw. Wherefore, 
the relators pray for a writ of mandamus to compel 
said defendants to draw said warrant, ete. 

The defendants in their answer admit the facts 
stated in the petition to be true, but say that at the 
date aforesaid’ there were outstanding registered war- 
rants of said county unpaid for at least double the 
amount of moneys then in the treasury, to which the 
holders of said warrants were then entitled by virtue 
of said registration, and that the defendantg at the 
date aforesaid had drawn more than fifty per cent of 
the levy for the general fund for the year 1879, and 
that under the revenue law, which took effect Sep- 
tember 1, 1879, they have no authority to draw said 
amount in excess of the fifty per cent of said levy. 
The facts stated in the answer are admitted to be true. 

Section 34 of the act ‘concerning counties and 
county officers,” approved March 1, 1879, and which 
took eftect Sept. 1, 1879, provides that “it shall not 
be lawful for any warrant to be issued for any amount 
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exceeding in the aggregate fifty per cent of the amount 
levied for tax for the current year, except there be 
money in the treasury to the credit of the proper fund 
for the payment of the same. Nor shall the county 
board issue any certificate of indebtedness in payment 
of any account or claim in any form whatever, but all 
accounts against a county which cannot be paid by 
warrant, as herein provided, shall be filed and record- 
ed, and paid as aforesaid in the order of their entry 
upon the record, whenever a warrant can be drawn 
under the provisions of this section.” [Laws 1879, p. 
365.] 

Section 36 provides that “ any warrant drawn after 
fifty per cent of the amount Jevied for the year is ex- 
hausted, and where there are no funds in the treasury 
for the payment of the same, shal] not be chargeable 
as against the county, but may be collected by civil 
action from the county board making the same, or 
any member thereof.” 

Section 1 of the act for the registration of warrants 
provides “that all warrants upon the state treasurer, 
the treasurer of any county, or any municipal corpo- 
ration therein, shall be paid in the order of their pre- 
sentation.” [Gen. Stat., 891.] 

Sections 2 and 8 provide for the registration of war- 
rants. 

Section 4 provides that “it shall be the duty of ev- 
ery such treasurer to put aside in a separate and seal- 
ed package the money for the payment of each regis- 
tered warrant in the order of its registration, as soon 
as money sufficient for the payment of such warrant 
is received, to the credit of the particular fund upon 
which the same is drawn. Such package shall be in- 
dorsed with the number and description of such war- 
rant, and the name and address of the person in 
whose name the same is registered; and interest upon 
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such warrant shall thereupon cease, and such treasurer 
shall by mail immediately notify the person in whose 
name the same is registered,” ete. 

It will be seen that no warrant can be drawn after 
fifty per cent of the amount levied for the year is ex- 
hausted, unless there is money in the treasury to the 
credit of the proper fund for the payment of the same, 
and that warrants can only be paid in the order of the 
entry of the warrant upon the record. And these pro- 
visions apply to all accounts audited by the county 
commissioners. The authority of the board of county 
commissioners is derived entirely from the statute, and 
such board has no authority to draw warrants upon 
the treasury except in pursuance of express statutory 
authority. They are absolutely prohibited from draw- 
ing warrants in excess of fifty per cent of the levy, 
and are personally liable upon any warrants drawn 
in excess of that amount. As fifty per cent of the 
levy for 1879 is exhausted, and there being no funds in 
the treasury upon which to draw the warrant sought 
for, the writ must be denied. 

Writ DENIED. 


Tur State or NEBRASKA, EX REL. ALEXANDER W. Mor- 
GAN, AND OTHERS, V. THE Boarp or Country Commis- 
SIONERS oF Nemaua County. 


1. Re-location of County Seats. A petition containing elev- 
en hundred and nine names was presented to the board of county ' 
commissioners of N. county, praying said board to call a spec- 
ial election for the re-location of the county seat of said county. 
The whole number of votes cast in said county at the preceding 
general election was seventeen hundred and seventy-six. The 
commissioners rejected certain votes, thereby reducing the 
number below three-fifths of the votes cast at the preceding 
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general election. Held, that the error, if any, in rejecting 
said names, could not be reviewed by proceedings .in munda- 
mus. 2. That parties signing said petition are in the atti- 
tude of plaintiffs, and may withdraw their names at any time 
before it is submitted to the board, or afterwards, before it is 
acted upon, for sufficient cuuse. 


PETITION. To authorize the board in calling an elec- 
tion for such purpose, the petition must contain the requisite 
number of names at the time it is acted upon by them. 


8. Mandamus is not a proceeding to correct errors; it is invoked 
merely to compel action, and creates no new powers. 


ORIGINAL application for mandamus, 

Hewett & Yocum and T. L. Schick, for relators. 
J. H. Broady and S. A. Osborn, for respondent. 
MaAxweEtu, Cu. J. 


This is an application for a peremptory writ of man- 
damus to compel the board of county commissioners 
of Nemaha county to call a special election for the 
purpose of submitting to the electors of that county 
the question of re-locating the county seat. The peti- 
tion alleges that on the 11th day of October, 1879, the 
petitioners herein presented to the board of county 
commissioners of said county a petition signed by 
eleven hundred and nine electors of said county, ask- 
ing said board to calla special election for the purpose 
of submitting to the people of said county the ques- 
tion of the re-location of the county seat; that the 
petition contained, in addition to the names of the 
petitioners, the section, township, and range on which, 
or town or city in which, the petitioners reside, their 
ages and time of residence in the county; that one of 


Norr.—See Ellis v. Karl, 7 Neb., 381. State, ex rel. Reed, v. Ram- 
say, 8 Neb., 286. Hermun v. Edson, 9 Neb., 152. State, ex rel, 
Townsend, v. Hill, post.—ReEp. 
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said signers was not an elector, and another had sign- 
ed the petition twice; that the whole number of votes 
cast at the general election in said county in Novem- 
ber, 1878, was seventeen hundred and seventy-six, and 
that the number of signers of said petition exceeded 
three-fifths of said number; that said board of com- 
missioners, after receiving said petition, did arbitrari- 
ly and without legal cause or excuse, and against the 
protest of the petitioners, refuse to count or consider 
all the names of said signers, but rejected therefrom 
thirty-three names, and also rejected the names of 
four of said signers, upon the ground that they were 
disqualified, without any evidence of disqualification 
whatever, and afterwards refused to act upon said pe- 
tition or call said election. 

Section one of the act “to provide for the re-loca- 
tion of county seats,” approved February 24, 1875, 
providés that “ whenever the inhabitants of any coun- 
ty are desirous of changing their county scat, and 
upon petitions therefor being presented to the county 
commissioners, signed by resident electors of said 
county, equal in number to three-fifths of all the votes 
cast in said county at the last general election held 
therein, said petition shall contain, in addition to the 
names of the petitioners, the section, township, and 
range on which, or town or city in which, the peti- 
tioners reside, their ages, and time of residence in the 
county, it shall be the duty of said board of commis- 
sioners to forthwith cail a special election in said 
county for the purpose of submitting to the qualified 
electors thereof the question of the re-location of the 
county seat,” etc. Laws 1875, p. 159. 

During the argument of the cause it was admitted 
that a number of the signers of said petition had 
withdrawn their names from the same before it was 
presented to the county commissioners, and also that 


JANUARY TERM, 1880. 35 
The State v. Nemaha County. 


a number of said signers had gone before the board of 
“commissioners after said petition had been presented 
to said board, and asked to have their names erased 
therefrom. 

The petitioners, in an application for the re-location 
of a county seat, may be regarded as plaintiffs in the 
proceeding. Any or all of the signers of such a peti- 
tion may withdraw their names at any time before it 
is presented to the board of county commissioners ; 
their action in signing the same is entirely voluntary; 
and if they withdraw their names, either directly by 
erasure from the petition or by signing a remonstrance 
against calling said election, their names cannot be 
counted by the commissioners as petitioners. And if 
parties have been induced by misrepresentation to 
sign such petition they may undoubtedly go before 
the board and state the facts as to such misrepresen- 
tations, and demand that their names be stricken 
from the petition, or not counted as petitioners. The 
commissioners should not call an election for such 
purpose unless they find, at the time of calling said 
election, that more than three-fifths of the voters, as 
shown by the return of the last general election, are 
then petitioners in favor of such election. It is not the 
intention of the law to subject the people of a county to 
expense, annoyance, and animosities not unfrequently 
attending an election for the re-location of a county 
seat, unless it shall appear that the requisite number 
of voters are at the time of calling the same in favor 
of such election. The petition is only a means of de- 
termining that at least three-fifths of the legal voters 
of a county are in favor of the re-location of a county 
seat, and that an election called for the purpose of 
submitting such question to the people of the county 
will in all probability result in a re-location of the 
_ county seat. 
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But whatever errors may have been committed by 
the board of commissioners in rejecting the names of 
signers of said petition they cannot be considered in 
this case. Such alleged errors may be reviewed by a 
proper proceeding, but cannot be corrected in an ap- 
plication of this kind by mandamus. A writ of man- 
damus is merely to compel action and enforce the 
performance of a pre-existing duty. It creates no new 
authority, nor confers any powers which did not pre- 
viously exist. State v. School District No. 9,8 Neb., 92. 

As it does not appear that the requisite number of 
hames was signed to said petition at the time the 
board refused to call said election, the writ must be 
denied. 

WRIT DENIED. 


WitiiaM DD. Hatier, PLAINTIFF IN ERROR, V. RicHaRD 
Buaco, DEFENDANT IN ERROR. 


1. Practice: ExcLUsION oF TESTIMONY. When the error com- 
plained of lies in the exclusion of testimony under objection 
by opposing counsel, and the record, although showing the ob- 
jections made, is silent as to the ruling of the court thereon, 
there is no question presented for review. 

2. Tax Deed: xvipence. Among the recitals required by stat- 
ute in a tax deed is that of the place where the tax sale was 
made. Without this recital the deed is void, and no evidence 
of title in the purchaser. 


Norxz.—The deed must conform substantially to the requirements 
of the statute under which it is executed. The omission of the 
“ county seal,’’? as required by the act of 1869, Gen. Stat., 923, ren- 
ders the deed void, nor is it admissible even to show color of title. 
Sutton v. Stone, 4 Neb., 321. Parties holding tax deeds are not 
proper parties in an action of foreclosure, but if they be made par- 
ties they have a right to defend their title. Hurley v. Cox, 9 Neb., 
232.—Rep. 
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THIS was an action of ejectment brought by Haller 
against Blaco in the district court of Washington 
county. The plaintiff relied on a treasurer’s tax deed 
executed under the provisions of the revenue law of 
1869 [Gen. Stat., 918, 923], to support his claim of 
title to the land in dispute. This was excluded under 
objection by the defendant, and judgment entered in 
his favor before Savages, J. 


Ballard g Walton and Carrigan g Osborn, for plain- 
tiff in error, cited MeReady v. Sexton, 29 Iowa, 856. 
Turner v. Yeoman, 14 Ohio, 217. Stanberry v. Sillon, 
18 Ohio State, 571. 


Ei. Estabrook, for defendant in error, cited Hilliard 
on Taxation, 544-5. Burroughs on Taxation, 324- 
335. 3 Washburn on Real Property, 208. Blackwell 
on Tax Titles, 368-9. Cooley on Taxation, 3887. 
Chandler v. Spear, 22 Vt., 888. Kinney v. Beverly, 2 
Henning & Munford, 531. Smith v. Hillman, 1 Scam- 
mon, 828. Davison v. Gill, 1 Hast., 64. Boardman v. 
Bourne, 20 Iowa, 184. Lain v. Cook, 15 Wis., 446. 


Lake, J. 


This is a petition in error from Washington county. 
The only errors complained of by the plaintiff’s 
counsel in their brief are the exclusion, first, of the 
tax deed, and secondly, of the treasurer’s certificate of 
tax sale, offered in evidence to prove title to the land 
in controversy. 

As to the certificate, the record before us fails to 
show any ruling of the court on the objection inter- 
posed to it by the defendant’s counsel; nor is it 
shown whether the instrument was actually received 
in evidence or not. For these reasons no question 
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concerning this certificate is presented for our decis- 
ion. Where the record is silent as to the ruling of 
the court below on an objection to testimony offered, 
no foundation is laid tor a review of that ruling here, 
whatever it may have been. In such case it is impos- 
sible to say that an error was committed, while the 
presumption is there was not. 
Nor do we perccive any error in the ruling of the 
district judge upon the objection to the deed. The 
statute prescribes a particular form for a tax deed, 
which “shall be, as far as practicable,” followed by 
the treasurer in making the conveyance. It will not 
be questioned that in order to deprive the owner of 
land of his title thereto under tax proceedings it must 
be shown that every material pre-requisite of the stat- 
ute has been strictly complied with. In this state the 
legislature have seen fit to require that most of the es- 
sential steps to a valid tax sale of land shall be re- 
cited in the treasurer’s deed, which is made prima 
facie evidence that they were taken. Among these 
essential steps that must be recited in the decd is the 
place of sale, which must have been either “at the 
court house or place of holding courts in his county, 
or at the treasurer’s office.” The language of the 
statutory form of deed being “‘ at the door of the court- 
house,” but as this is to be followed only so “ far as 
practicable,” and inasmuch as the sale might have 
been made elsewhere, the fact on this point concern- 
ing it must be stated. And this statement of the 
place of sale is not matter of form merely, it is of the 
substance of a valid deed, and the courts are no more 
at liberty to disregard it than they are any one, or all 
even, of the numerous other recitals which the stat- 
ute requires. Lain v.Cook, 15 Wis., 446. Harrington 
v. City of Worcester, 6 Allen, 576. Smith et als. v. Hile- 
man, 1 Scam., 880. The deed was rightly excluded, 
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and the judgment of the court below must be af- 
firmed. 


AFFIRMED. 


Coss, J., concurs. 
Maxwe.., Oa. J., dissenting. 


To that portion of the opinion of the majority of 
the court holding that the deed in question is void 
upon its face I cannot give my assent. 

Section 56 of the revenue law, approved February 
15, 1869, provides that “on the first Monday of Sep- 
tember in each year, between the hours of 9 a.m and 
4 p.m., the treasurer is directed to offer at public sale 
at the court-house, or place of holding courts in his 
county, or at the treasurer’s office, where by law the 
taxes are made payable, all lands upon which the 
taxes of the previous year still remain unpaid,” ete. 
Gen. Stat., 918. 

Section 63 provides that ‘after the tax sale shall 
have closed, and after the treasurer has made his return 
thereof to the county clerk, as provided’in section 59, 
* * * if any real estate remain unsold for want 
of bidders therefor, the county treasurer is authorized 
and required to sell the same at private sale at his 
office,” ete. . 

Section 67 provides for the execution of a deed in 
case of the failure to redeem the land. 

Section 68 provides that ‘such conveyance shall 
be executed by the county treasurer under his hand, 
and the execution thereof shall be attested by the 
county clerk with the county seal, and such deed shall 
be prima facie evidence of the truth of all the facts 
therein recited, and no more, and such deed shall be, 
as far as practicable, in the following form ” [giving 


form], 
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The only objection made to this deed is the omis- 
sion of the words “at the door of the court-house.” 
These words are not, in my opinion, matter of sub- 
stance. They are not words that must appear in the 
deed, showing a compliance with conditions precedent 
to the right to sell, and upon which the authority to 
sell depends, but merely designate the place of sale for 
the convenience of purchasers. 

Section 104 provides that “ tax deeds shall be prima 
facie evidence— 

“ First. That the land conveyed was subject to tax- 
ation, and had been assessed at the time and in the 
manner required by law. 

“« Second. That the taxes were not paid at any time 
before the sale. 

“ Third. That the lands conveyed had not been re- 
deemed from the sale at the date of the deed. 

“ Fourth. That the land was advertised for sale in 
the manner required by law. 

“ Fifth, That the land was sold for taxes, as stated 
in the deed. 

“ Sixth. That the grantee in the deed was the pur- 
chaser, or his or her assignee. 

“ Seventh. That the sale was conducted as required 
by law, and this shall apply as well to private as to 
public sales made by the treasurer for taxes,” ete. 

The deed in question contains the following recital: 
“ And it appearing that said lands were legally lable 
for taxation, and had been duly assessed and properly 
charged on the tax book or duplicate for the year 
1870, and that said lands had been legally advertised 
for sale for taxes, and were sold on the fourth day of 
September, 1871,” etc. 

The deed also contains this recital: 

“Whereas, J. H. Hungate did, on the sixth day of 
September, 1873, produce to the undersigned, Alex- 
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ander Reed, treasurer of the county of Washington, 
in the state of Nebraska, a certificate of purchase in 
writing, bearing date the fourth day of September, 
1871, signed by Alexander Reed, who at the last-men- 
tioned date was treasurer of said county, from which 
it appears that said J. H. Hungate did, on the fourth 
day of September, purchase at public tax sale the 
tract,” etc. 

Under our statute a tax deed, as near as practicable 
in the statutory form, is prima facie evidence not only 
of the regularity of the sale, but of all prior proceed- 
ings and of the title of the purchaser. The burden of 
proof which formerly rested upon the purchaser now 
devolves upon the party contesting the sale. At com- 
mon law it was necessary that one who claimed to 
have obtained the property of another under proceed- 
ings based upon a neglect of public duty, should take 
upon himself the burden of showing that the law had 
been complied with by those who had the proceedings 
in charge. And this rule, unless changed by statute, 
is applied to a party claiming lands under a sale for 
taxes. Cooley on Taxation, 326. 

And under this rule a strictness of proof has been 
required which in most cases it has been utterly im- 
possible to produce. The only effect of these decis- 
ions has been to offer a premium to land owners to 
neglect to pay their taxes. But such decisions have 
no application to tax deeds in this state. Revenue 
laws are not now regarded as penal in their character, 
and therefore strictly construed. United States v. Hod- 
son, 10 Wall., 395-406. United States v. Barrels of 
Spirits, 2 Abb. U. S., 305-314. 

Cooley, in his valuable work on taxation, 206-7, 
uses the following language: “ Statutes relating to 
taxcs are not penal statutes, nor are they in derogation 
of natural rights, although taxes are regarded by 
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many as burdens, and many look upon them even as 
money arbitrarily and unjustly extorted from them by 
government, and hence justify themselves and quiet 
their consciences in resorting to questionable means 
for the purpose of avoiding taxation. * * But 
there is not only a necessity for taxation, but it is em- 
inently just and equitable that it should be as nearly 
equal as possible; hence it is the policy of the law to 
require all property not specially exempted to bear 
its proportion of the public burdens. * * In con- 
struing statutes relating to taxes therefore, we ought, 
where the language will so permit, so to construe them 
as to give effect to the obvious intention and mean- 
ing of the legislature, rather than to defeat that inten- 
tion by a too strict adherence to the letter.” 

This seems to be the most satisfactory mode of 
construing the revenue law. The legislature undoubt- 
edly has power to prescribe the form of a tax deed, 
which must be substantially pursued. 

In the case of Lain v. Cook, 15 Wis., 446, cited in 
the opinion of the majority of the court, the statutory 
form of deed required the insertion of the words “as 
the fact is’ in two places in the deed, “ one of which 
related to the land about to be conveyed, and the oth- 
er to the non-redemption of the land.” The court say: 
‘“‘ Neither these words nor any equivalent language is 
inserted in this deed, and for that reason we deem it 
defective.” * * ‘“ The office or purpose of this 
language * * seems to be in the nature of a cer- 
tificate or covenant on the part of the officer who exe- 
cutes the deed, that he has examined the records and 
found the facts to be as stated in the deed.” IJd., 448. 
The court hold the omission of the words a matter of 
substance. 

In Harrington v. City of Worcester, 6 Allen, 576, the 
atatute required the deed to “state the cause of sale,” 
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and also the particulars preparatory to the sale. In 
that case the deed stated a demand for the tax upon 
the person taxed, but did noé state that payment was 
not made within fourteen days, as required by the 
statute. The court held that that provision of the 
statute was a condition precedent to the operation of 
the deed—in effect that the power to sell only became 
operative upon the failure to pay the tax within four- 
teen days after demand. 

In the case of Smith v. Hileman, 1 Scammon, 3380, 
the court held that an administrator’s deed of real es- 
tate must set forth at large the order of the circuit 
court directing the sale. The court say: “A special 
power granted by statute affecting the rights of in- 
dividuals, and which divests the title to real estate, 
ought to be strictly pursued, and should so appear on 
the face of the proceedings.” 

In the cases cited it will be seen that the defects 
were jurisdictional_that it did not appear on the face 
of the deeds, that the power to sell existed or had be- 
come operative; but in the case at bar the deed states 
all the facts necessary to authorize the treasurer to 
sell, and where jurisdiction is shown the same pre- 
sumptions obtain in favor of a treasurer as other offi- 
cers, viz.: that he has performed his duty in the man- 
ner required by law, and that the land in dispute was 
sold at the door of the court house, or in the treas- 
urer’s office. See Cooley ou Taxation, 329, 332. This 
heing the case, the judgment of the district court 
should be reversed. 
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Toots, Hosea & Co. ann S. Locxwoop & Co., PLAIN- 
TIFFS IN ERROR, V. P. S. SHELDON & SoN, DEFEND- 
ANTS IN ERROR. 


Attachment: BANKRUPTCY. On the 21st day of February, 1878, 
T., H. & Co. commenced certain actions by attachments against 
L. and brother and levied upon certain goods belonging to 
them, and on the third day of March thereafter recovered 
judgments on said attachments. On the eleventh day of March 
of that year L. and brother filed a petition in bankruptcy, and 
werc soon thereafter declared bankrupts. On the eighteenth 
day of that month S. and Son took the goods in question under 
an order of replevin, which goods were taken from them by 
the U. S. marshal under a warrant in bankruptcy on the twen- 
ty-fourth of that month, and were thereafter adjudged to be 
the property of L. and brother. Held, on demurrer, that these 
facts constitute a defense in favor of S. and Son against T., H. & 
Co., and that their-attachments were dissolved by the proceed- 
ings in bankruptcy. 


Error to the district court of Lancaster county. 
Tried below before Pounn, J. The opinion states the 
case, 


Lamb, Billingsley g Lamberison, for plaintiffs in error, 
contended that mesne process alone is dissolved by 
bankruptcy. Myers v. Mott, 29 Cal., 359. That the lien 
of the attachment becomes merged in the judgment. 
Drake on Attachments, sec. 224, a. Bagley v. Ward, 
87 Cal., 121. Gen. Stat., 560, 562. That the rights of 
the parties in this suit were fixed the moment the 
property was taken by the plaintiff, Sheldon & Son, in 
replevin, and no subsequent action by third parties 


Nots.—When a judgment upon a debt, accrued before the institu- 
tion of proceedings in bankruptcy, is entered in astate court prior to 
a decrec in bankruptcy, the certificate of discharge is conclusive, and 
a bar to further proceedings on the judgment. Smith v. Kinney, 6 
Neb., 447. 
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could change the respective rights of the parties. 
Parks v. Sheldon, 36 Conn., 466. 


‘C. © Burr, for defendants in error, cited U. S. Rev. 
Stat., sec. 5044. Allen v. Massey, 17 Wall., 351. Doe 
v. Childress, 21 Id., 642. Hampton v. Rouse, 22 Id., 
268. In re Vogel, 7 Blatch., 18. Donaldson, assignee, 
v. Farwell, 98 U. 8., 681. Bracken v. Johnston, 4 Dil- 
‘lon OC. CO. R., 518. Bradley v. Frost, 8 Dillon C. C. R., 
457. McCord v. McNeal, 4 Dillon C. C. R., 178. Re 
Hazens, 4 Dillon C. C. R., 549. Perry v. Chandler, 2 
Cush., 287. Squire v. Hollenbeck, 9 Pick., 551. Bo- 
lander v. Gentry, 36 Cal., 105. 


MAaxwELL, Cu. J. 


On the eighteenth day of March, 1878, the defend- 
ants in error instituted an action of replevin against 
J. S. Hoagland, sheriff of Lancaster county, to re- 
cover the possession of certain goods mortgaged by 
Liddy brothers to the defendants in error. The plain- 
tiffs in error on their own motion, were substituted 
as defendants in the action, and answered the petition 
of the plaintiff, alleging that on the twenty-first day 
of February 1878, they had commenced certain ac- 
tions in the county court of Lancaster county against 
Liddy brothers, and had caused certain orders of at- 
tachment to be issued out of said court in said actions, 
which were levied upon the goods in question, and 
that on the third day of March, 1878, they recovered 
judgments in said actions in said court against the 
firm of Liddy brothers, one judgment being for the 
sum of $500 and costs, and the other for the sum of 
$169.94 and costs. To this answer the defendants in 
error, as a second defense, alleged in their reply in 
substance that on the eleventh day of March, 1878, 
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the Liddy brothers filed their voluntary petition in 
bankruptcy in the district court of the United States 
for the district of Nebraska, and on or about the 
thirteenth of the same month were duly declared 
bankrupts, and that on the eleventh of the same 
month an injunction was granted in said cause re- 
straining the defendants in error from disposing of or 
in any way intermeddling with said goods; and that 
on the twenty-fourth day of March of that year the 
goods in question were surrendered by the defendants 
in error to the marshal of said court upon an order 
issued out of said court for that purpose; and that 
afterwards a judgment was rendered in said court for 
said goods in favor of the assignee in bankruptcy of 
said Liddy brothers. To this reply the plaintiffs in 
error demurred upon the ground that the facts stated 
therein did not constitute a defense to the answer; 
the demurrer was overruled, and the plaintiffs in 
error, electing to stand on their demurrer, now bring 
the cause into this court by petition in error, the only 
error relied on being that the court erred in its ruling 
upon the demurrer. 

In the case of Donaldson, assignee, v. Farwell, 93 
U. S., 634, it was held that “the assigument relates 
back to the commencement of the proceedings in 
bankruptcy, and vests by operation of law in the as- 
signor the property of the bankrupt, with certain 
specified exceptions, although the same be’ then at- 
tached. It also dissolves any attachment made within 
four months next preceding the commencement of 
the proceedings.” 

In Bracken v. Johnson, 4 Dillon, 518, it was held 
by Justice Miller that a creditor who proceeds in 
a state court by attachment, on which he seizes the 
property of his debtor and realizes his judgment 
obtained in such suit by a sale of the property 
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attached, is liable to the assignee in bankruptcy 
of the debtor appointed under proceedings com- 
menced in the bankruptcy court within four months 
of the levy of the attachment, although the assignee 
did not appear or defend the attachment suit or make 
any attempt to arrest the attachment proceedings. 
To the same effect is Bradley v. Frost, 4 Dillon, R., 
459. The goods in question are alleged to have been 
taken under an order in bankruptcy, and that there 
was a judgment rendered for them in favor of the as- 
signee therein. 

This being the case, the goods in question were 
taken from the defendants in error by a paramount 
title—one that they could not successfully defend 
against—and a proceeding which, being instituted 
within four months from the time the attachments of 
the plaintiffs in error were levied, dissolved the same. 
The purpose of the statute seems to have been to dis- 
solve all attachments levied within four months, 
whether merged in the judgment or not. No case 
has been pointed out where an exception has been 
made in favor of a judgment creditor whose attach- 
ment had become merged in the judgment, and we 
think no such case can be found. The proceedings 
in bankruptcy, therefore, dissolved the attachments 
of the plaintiffs in error, and thereby divested their 
lien. Theoretically, at least, proceedings in bank- 
ruptcy were supposed to make an equal distribution, 
with certain exceptions, of the proceeds of all the debt- 
or’s property among his creditors, All creditors 
could prove their claims and share in the proceeds, 
and the plaintiffs in error had the right, and for 
aught that appears in the record may have shared in 
the assets of the estate. But even if they have not, 
upon what principle can they be permitted to recover 
in this action? The defendants in error have not ap- 
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propriated the goods to their own use, nor, so far as 
appears, have they received any benefit from the 
same. It is clear that the second count in the reply 
constituted a defense to the answer of the plaintiffs 
in error, and that the demurrer to the same was prop- 
erly overruled; the judgment is therefore affirmed. 


JUDGMENT AFFIRMED. 


THE State oF NEBRASKA, EX REL. JoHN McCuuna, v. 
B. W. Powe. anp Samurt McCune. 


l. Trial of Right of Property. A proceeding under the 
statute for a trial of the right of property is not in a legal 
sense a “civil action,” and is therefore not properly triable by 
a jury; but where a jury is impaneled by agreement or at the 
instance of the plaintiff in error, he cannot complain on that 
ground. B’Hymer v. Sargent, 11 O. §., 684, approved. 


2. Mandamus. A constable made application for a mandamus 
to compel a justice of the peace to re-instate a judgment on 
the docket of his predecessor, where, on a trial to a jury of 
the right of property levied on by him, a verdict had been 
rendered in favor of the judgment creditors, which on motion 
was set uside by the justice on the ground of partiality and 
undue means. Held, that the error, if any, in setting aside 
the verdict and judgment, cannot be reviewed on an applica- 
tion for a mandamus. 


Norz.—A sheriff has no authority to institute proceedings for a 
trial of the right of property only at the instance of a claimant. 
If the jury find against the claimant he cannot maintain an action 
against the officer, while, if there be a finding in his favor, the 
plaintiff in execution may tender the undertaking provided for in 
sec. 48 Gen. Stat., 608, and require the sale to proceed. In such 
case the officer is not liable, the remedy of the cluimuant being on 
the undertaking. Storms v. Eaton, 5 Neb., 458. A judgment in 
favor of the claimant is not conclusive as to the ownership of the 
property, and mandamus will not be granted to compel the officer 
to comply with the order of the justice. The Stete, ew rel. Snel- 
ling, v. Gillespie, 9 Neb., 605.—Rezr. 
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ORIGINAL application for mandamus. 
C. J. Phelps, for relator. 


Statutory proceedings to try the right of property 
are not appealable, and if they were, McClung could 
neither appeal nor prosecute a petition in error, be- 
cause he was not a party to the record. He had no 
other adequate remedy, and therefore mandamus will 
lie. Nash, 729. 2 Penn. Rep., 1024. 2 N. J. Rep., 
225. 2 John. Rep., 3871. People v. Justices of Che- 
nango, 1 Johnson’s Cases, 179; and 2 Caine’s Cases in 
Error, 319. 


Hoxie, Russell § Chambers, for respondents. 
MaxweEL., Cu. J. 


The relator alleges that he is one of the constables 
of Schuyler precinct, in Colfax county, and that in 
August, 1878, the firm of Jellison & Miller recovered 
a judgment against James B. Richardson, before B. 
W. Powell, justice of the peace, for the sum of $57.55; 
that an execution was duly issued on said judgment 
and levied upon certain property in the possession of 
Richardson, which was claimed by Jane B. Richard- 
son, the wife of said defendant;- that said Jane B. in- 
stituted proceedings under the statute for a trial of the 
right of property, and that a jury was agreed upon 
by the parties and a trial of the right of property had, 
which resulted in a verdict and judgment for the 
judgment creditors; that a motion for a new trial was 
thereupon filed by the claimant to set aside said ver- 
dict because it was obtained by partiality and undue 
means; the justice thereupon set aside the verdict 
and judgment and granted a new trial. The relator 
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alleges that setting aside said verdict and judgment 
has worked great and irreparable injury to him, as the 
said Jane B. Richardson has commenced an action 
against him for the recovery of said property, and for 
damages. Wherefore the relator prays that the suc- 
cessor of said justice may be required to re-instate 
said judgment on his docket, ete. 
_ The proceeding for a trial of the right of property 
under the statute is a summary one, to be tried by 
the justice, and is not, in any just or legal sense, a 
“civil action,” and therefore not properly triable by a 
jury. B’Hymer v. Sargent, 11 0.8.,684. Itis a special 
proceeding, designed principally for the protection of 
the officer, and not being a civil action in the sense 
in which that term is used in the code, is necessa- 
rily governed by the special provisions of the statute 
related thereto. There is no provision for impanel- 
ing a jury in the original sections, nor does the 
amendment to the same, approved February 25, 1875, 
contain any such provision. But where a jury is im- 
paneled by agreement, or at the instance or request of 
the plaintiff in error, he cannot complain on that 
ground. .B’Hymer v. Sargent, supra. No appeal is al- 
lowed from the judgment of the justice in this pro- 
ceeding, but the case may be reviewed on error. 
Alleged errors, however, cannot be reviewed on an 
application for a mandamus. The relator contends 
that not being a party to that proceeding, be could 
not object to irregularities or errors in setting aside 
the judgment. While this is true, it is not sufficient 
cause for this court to compel a justice to re-instate a 
judgment that, so far as appears, was properly set aside. 
If doubts exist as to the ownership of property levied 
upon by an officer, he may require an indemnifying 
bond before proceeding to sell the same, If he sell 
property claimed by another without an adjudication 
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in favor of the judgment creditor, and without proper 
indemnity, he cannot invoke the aid of this court to 
shield him from the consequences of his own acts, As 
the application entirely fails to state a cause of action, 
the writ is denied. 

WRIT DENIED. 


WILLIAM HaGG8, PLAINTIFF IN ERROR, V. THE STATE, EX 
REL. E. R. WISEMAN, DEFENDANT IN ERROR. 


Election Returns: BOARD OF CANVASSERS. W. was elected 
treasurer of H. county in the year 1878, by a majority of 
- _ twelve votes. The board of canvassers threw out the vote of 
one precinct, giving W. twenty majority, and thereby declared 
one H. elected to said office. Held, that a board of canvussers 
have no judicial power whatever under the law of 1873, and 
that their duty is simply to count the votes returned and de- 
clare the result. They cannot look beyond the returns. 


Error to the district court of Hall county. Tried 
below before Posz, J. 


O. A. Abbott, for plaintiff in error. 


The official return of officers who so neglect and vi- 
olate their oaths of office should not be reccived in 
evidence, but other evidence should have been pro- 
duced on behalf of the party claiming under such 
terms. Either the ballots should have been produced 
or the electors themselves summoned. See McCrary’s 
Law of Elections, 228 and 229, and cases there cited. 
Littlefield v. Green, 1 Chicago Legal News, 230. Bright: 
ley’s Election Cases, 493. Mann v. Cussiday, 1 Brews- 
ter, 60. Thompson v. Hwing, 1 Brewster, 107. Weaver 
v. Given, 1 Brewster, 140. Batturs v. Megory, 1 Brew- 
ster, 162. Gibbons v. Stewart, 1 Brewster, 1. 
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Thummel § Platt, for defendant in error, cited Linn 
v. Marshall County, 16 Kansas, 132. Gtilleland v. Schuy- 
ler, 9 Kan., 569. Kane v. People, 4 Neb., 515. Pratt 
v, People, 29 Til., 54. 


MaxweELt, Ou. J. 


This is‘a proceeding in quo warranto, instituted by 
the relator against the plaintiff in error, to oust him 
from the position of treasurer of Hall county, and to 
instate the relator therein. On the trial of the cause 
in the district court, judgment was rendered in favor 
of the relator. The defendant therein brings the cause 
into this court by petition in error. It appears from 
the bill of exceptions that at the general election in 
the year 1878, Martinsville precinct, in Hall county, 
cast twenty-two votes, twenty of which were cast for 
the relator and two for the plaintiff in error, and that 
the entire vote of this precinct was thrown out and 
not counted by the board of canvassers. The only 
question in dispute is the authority of the board of 
eanvassers to reject such votes. . 

Section 14 of the act to provide a general election 
law, approved February 27, 1873 (Gen. Stat., 352), pro- 
vided that ‘“‘ when all the votes shall have been exam- 
ined and counted, the clerks shall set down on their 
poll books the names of every person voted for, writ- 
ten at full length, the office for which such person 
received such vote or votes, and the number of votes 
he received, which number shall be expressed in 
words at full length; such entry to be made in the 
following manner and form,” etc.: [giving form]. 

See. 15 provides that ‘the judges of elections shall 
then inclose one ot the poll books, full and complete, 
in an envelope or cover, and seal the same, and direct 
the same to the county clerk of the county in which 
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the election is held, and the packet thus sealed shall 
be conveyed to the said county clerk by one of the 
judges or clerks of election, within four days from the 
close of the polls,” ete. 

Section 17 provides that “ upon the reception of the 
returns of each election precinct by the county clerk, : 
directed to him as hereinbefore provided, and within 
six days after the closing of the polls, he, together 
with two disinterested electors of the county, to be 
chosen by himself, shall open said returns and make 
complete abstracts of the votes cast for each several 
office at said election.” 

Section 18 provides that “ after such abstract is made 
and the votes counted and compared, the person or 
persons having the highest number of votes for each 
of the offices of member of the senate, member of the 
house of representatives, and all county and precinct 
officers voted for at such election, shall be declared 
duly elected, and the county clerk shall issue a certifi- 
cate accordingly.” 

It will thus be seen that the canvassing board have 
no judicial powers whatever. Upon the reception of 
the returns of each election precinct by the county 
clerk, he is to summontwo disinterested electors, who, 
together with such clerk, are to open the returns and 
count the votes, and the person having the highest 
number of votes for any office shall be declared elect- 
ed. Their duties are purely ministerial. If illegal 
votes have been cast, or irregularities occurred affect- 
ing the right of the person declared elected to the of- 
fice, the law provides for contesting such election ; 
but a canvassing board cannot go behind the returns. 
It follows that the judgment of the district court must 
be affirmed. 

JUDGMENT AFFIRMED. 
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JANE CLAIRE, PLAINTIFF IN ERROR, V. AuGusT CLAIRE, 
DEFENDANT IN ERROR. 


1. Practice: SEPARATE CAUSES oF acTion. If the defect of a 
misjoinder of causes of action be not taken advantage of, either 
by demurrer or anawer, it is waived. 


2. 4 . When the petition states a cause of action on 
an account stated between the plaintiff and defendant, and fur- 
ther, that for the balance due upon the stated account the de- 
fendant executed and delivered to the plaintiff a promissory 
note, Held, that but » single cause of action was set out. 


8. Account stated. An account stated is an agreement between 
the parties toan account that all the items thereof are correct. 
In an action to recover the balance due upon such account, it 
is not necessary for the plaintiff to prove an cxpress promise 
by the defendant to pay the same. 


Error to the district court of Nemaha county. Tried 
below before Pounp, J. There is a sufficient state- 
ment of the case in the opinion. 


J. H. Broady, for plaintiff in error, cited Emery v. 
Pease, 20 N. J., 64. Stewart v. Carter, 4 Neb., 564. 


Nore.—A petition to obtain the correction of an official bond and 
to recover a money judgment for a breach thereof, is not a misjoin- 
der of causes of action. Stewart v. Carter, 4 Neb., 565. Ina real 
action for the recovery of land itsclf a demand for use and occupan- 
cy, and for damages caused by the tortious injury to the premises, 
may be included in the same petition. Wilcox v. Saunders, 4 Neb., 
586. But in such case, if the defendant is a trustee, gu@re. Id. 
Soa petition containing one count alleging that certain shares of 
stock were purchased by defendant at judicial sale under a parol 
agreement to hold the same in trust for plaintiff, etc., and another 
alleging want of jurisdiction in the court, making such sale, hut 
that defendant under color thereof procured a transfer of said shares 
on the books of the company, and received dividends in trust for 
plaintiff, is not bad by reason of misjoinder. Williams v. Lowe, 4 
Neb., 394, 395. Legal and equitable causes of action may be prop- 
erly joined under sec. 87, Gen. Stat., 5388. Turner v. Althaus, 6 
Neb., 84. But they must be ezisting, not merely prospective causes 
of action. Weinland v. Cochran, 9 Neb., 482, 483.—ReEp. 
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Jones v. Steamboat Cortes, 17 Cal., 497. Pomeroy on 
Remedies, sec. 453, 57-60. Conaughty v. Nichols, 42 
N. Y., 88. Wrightv. Hooker, 10 N. Y., 51. Bliss on 
Code Pleading, sec. 120. 


T. I. Schick, for defendant in error, cited Gen. Stat., 
589, sec. 92. Bliss on Code pleading, secs. 119, 423. 
Nash Pl. & Pr., 52. Fox v. R. RB. Co., 2 Handy, 170. 
Pom. on Rem., 627, § 576. Sturges v. Burton, 8 O. St., 
215. Ferguson v. Gilbert, 16 O. St., 88. Muzzy v. Led- 
lie, 18 Wis., 445. Ford v. Mattice, 14 How. Pr., 91. 
Churchill v. Churchill, 9 How. Pr., 552. Dunning v. 
Thomas, 11 How. Pr., 281. Lackey v. Vanderbilt, 10 
How. Pr., 155. Swan’s Pl. & Pr., 213. 


Lakg, J. 


The first matter assigned for error is the sustaining 
of the motion of the defendant to compel the plain- 
tiff to elect on which cause of action he would pro- 
ceed. As to the time when this order to elect was 
made there is nothing to complain of, for if in conse- 
quence of its being made just on the eve of trial ad- 
ditional time were needed to make preparation, it 
should have been requested by proper motion. There 
is nothing in the record to show that delay was either 
asked or needed. 

On the part of the plaintiff it is contended ‘that the 
petition states but a single cause of action, while the 
defendant insists there are two—viz.: one on an ac- 
count stated, and another on a promissory note. Re- 
ferring to the petition we find it contains, first, a state- 
ment of facts showing, as is conceded, an account 
stated between the plaintiff and the defendant, fol- 
lowed by an averment of the execution and delivery 
of a promissory note by the defendant to the plaintiff 
for the balance found to be due him on said account. 
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While we do not commend this as a sample of good 
pleading, yet we must agree with the plaintiff in her 
claim that but a single cause of action is here set 
forth. The recital of facts showing a stated account 
was, in effect, but a statement at length of the consid- 
eration of the note, which of course is wholly unne- 
cessary in an action on a note, and probably could 
have been stricken out on motion. . 

An able law writer says: ‘If the facts alleged show 
one primary right of the plaintiff and one wrong 
done by the defendant which involves that right, the 
plaintiff has stated but a single cause of action.” 
Pomeroy’s Remedies, etc., sec. 455. Applying this 
rule it is clear that but one primary right is shown by 
the plaintiff, viz.: to be paid the money found to be 
due her from the defendant, whose wrong was the 
withholding of payment. The court was in error, 
therefore, in holding that two causes of action were 
stated. 

But even if two causes of action existed and were 
improperly joined, the motion to require the plaintiff to 
elect would have been improper, and should have been 
overruled. Section 94 of the code of civil procedure 
provides that the defendant may demur to the peti- 
tion on certain grounds, one of which is “ that several 
causes of action are improperly joined.” And sec. 
95 provides further that: ‘“ The demurrer shall specify 
distinctly the grounds of objection to the petition. 
Unless it do so it shall be regarded as objecting only 
that the petition does not state facts sufficient to con- 
stitute a cause of action.” And in the next section it 
is declared that if such improper joinder be not ob- 
jected to, ‘either by demurrer or answer, the defend- 
ant shall be deemed to have waived the same.” Gen. 
Stat., 539, 540. To this petition the answer was only 
a general denial, and consequently a waiver of ‘the 
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misjoindsr of causes of action if there really had 
been one. 

It is further complained that the court erred in cer- 
tain instructions given to the jury, and also in refus- 
ing to instruct as requested on behalf of the plaintiff. 
By the first instruction given by the court on its own 
motion the jury were told that in order to entitle the 
plaintiff to recover they “ must find from the evidence 
that the account was stated between the plaintiff and 
defendant, as stated in the petition, and that upon 
such statement a balance was found due the plaintiff 
from the defendant, which the defendant promised to 
pay.” Substantially the same instruction was, at the 
request of the defendant, repeated, wherein the neces- 
sity of a promise of payment to fix liability was still 
more forcibly impressed upon the minds of the jury, 
the language being that the plaintiff must show, not 
only “that a balance was struck,” but also “ that an 
unconditional promise was made by the defendant to pay 
the balance agreed upon.” Without the words which 
we have here italicised these two instructions would 
have been proper, but with them they are clearly er- 
roneous and highly prejudicial to the plaintiff An 
account stated is an agreement between the parties to 
an account that all the items thereof are correct. 
Stebbins et al. v. Niles, 25 Miss., 267. The simple 
rendering of an account between the parties and 
agreeing upon the amount due are sufficient facts on 
which to maintain an action. Knowles v. Michel, 18 
East, 249. Hutchinson v. Market Bank, 48 Barb., 
802. Cobb v. Arundell, 26 Wis., 5538. 

Another instruction complained of, given at the de- 
fendant’s request, was in this language: ‘If the evi- 
dence is in your minds evenly divided, or so conflict- 
ing that it cannot be reconciled, and you cannot by a 
preponderance of the evidence say that the plaintifi 
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has made out her case, you should find for the defend- 
ant.” There was no error in this instruction. It was 
necessary for the plaintiff to prove the material facts 
of her case by a preponderance of evidence; and if 
the jury were unable to find that she had done so, 
either on account of the conflicting character of the 
testimony, or for any other satisfactory reason, the 
defendant was entitled to a verdict in his favor. 

As to the refusal of the court to give the two in- 
structions requested by the plaintiff, in view of the 
issue being tried, and the evidence before the jury, we 
see nothing of which to complain. But for the error 
in charging that an express promise to pay the bal- 
ance found due upon the stated account was neces- 
sary to entitle the plaintiff to a recovery, we see noth- 
ing in the rulings of the court during the trial that 
calls for a reversal of the judgment. 


REVERSED AND REMANDED. 


Tar State, EX'RUL. OniverR Townsenn, v. Jonn E. 
Hiti, County Ciurk Gage County. 


1. Blection: CANVASSERS: THEIR DUTIES: MANDAMUS. The 
alternative writ contained the following charge: ‘That the 
votes polled in the several precincts were returned to you by 
the judges thereof, and that you, as clerk of said county, call- 
ing to your aid two electors of said county, pretended to can- 
vass and count the votes cust at the said election, * * * and 
with the fraudulent purpose of declaring that the said propo- 
sition had been carried by the votes of the electors of the said 
county, and without any legal cause whatever, you rejected the 
vote of Paddock precinct, and neglected and refused to count 
the same. * * *'? In his answer the respondent, the 
county clerk, set up a copy of the record of said canvass, in 
which ho says: ‘‘ And we further certify that there was no le. 
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gal returns of votes from the precinct of Paddock, in said county, 
for the reason that there is no evidence that all the judges and 
clerks of said election in Paddock precinct were qualified, as 
provided by law, and for the reason that it appears that one 
Thomas W. Wing was not qualified to sit asa judge at said 
election in said precinct, and for reasons not herein enumer- 
ated.”” Held, That the said canvassers had no power to inquire 
into the qualifications of the judges or clerks of the election, 
nor to reject or throw out returns actually received from any 
precinct for any cause whatever. And that the said clerk 
would be compelled by mandamus to complete the said can- 
vass. Held, also, that if sections 64 and following of an act en- 
titled ‘‘ An act to provide a general election law, the procedure 
relative to contested elections and the filling of vacancies in 
office,” approved March 1, 1879 (Laws, p. 240), be held to ap- 
ply to cases of this character, and be further held to be a com- 
plete remedy at law, that said provisions could only apply to 
a case where the relator has an opportunity to avail himself of 
the benefit of the said act, with all of its privileges as to time. 


ORIGINAL application for mandamus. 
T. M. Marquett, for the relator. 
A. J. Poppleton, for the respondent. 


Coss, J. 


The question in this case arises upon the return of 
the respondent to the alternative writ of mandamus. 
The said alternative writ contains the following charge, 
after the setting out of the submission of the question 
of the issuing and donating of the county bonds to the 
railroad company, and the holding of the election, that 
at the said election there were cast two thousand two 
hundred and thirty-eight votes, of which number four- 
teen hundred and forty-eight were cast in favor of the 
propositicn * * * and seven hundred and ninety 
were cast against the proposition. ‘That the votes 
poled in the several precincts were returned to you 
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by the judges thereof, and that you as clerk of said 
county, calling to your aid two electors of said coun- 
ty, pretended to canvass and count the votes cast at 
said election, * * * * and with the fraudulent 
purpose of declaring that said proposition had been 
carried by the votes of the electors of said county, and 
without any legal cause whatever, you rejected the 
votes of Paddock precinct, and neglected and refused 
to count the same as you were by the law and your 
official duty required to do, and that you determined 
the whole number of votes cast for said proposition to 
be 1,401, and 679 against, instead of the true vote as 
above stated, thereby making a false record of the 
votes cast at said election, whereby it would appear 
that said proposition had been carried, when in fact 
it was defeated.” 

To this writ the respondent made return and an- 
swer, in which, among other things, he says: ‘ And 
respondent further says, that the annexed paper mark- 
ed exhibit “A” is a true and correct copy of the record 
of said canvass of votes in said county, which respond- 
ent prays may be taken as a part of his answer or re- 
turn in this cause; and that said canvass was com- 
pleted,” ete. By reference to the said exhibit “A” we 
find the following as a part of the said certificate of 
canvass: ‘ And we further certify that there are no 
legal returns of votes from the precinct of Paddock, 
in said county, for the reason that there is no evidence 
that all the judges and clerks of said election in Pad- 
dock precinct were qualified as provided by law, and 
for the reason that it appears that one Thomas W. 
Wing was not qualified to sit as a judge at said elec- 
tion in said precinct, and for reasons not herein enu- 
merated.” 

By reference to sec. 1, chap. 85, and sec. 20, chap. 
13, of General Statutes, it will be seen that the election, 
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return, and canvass of votes of an election, on tle sub- 
ject of the issuing of county bonds to railroad compa- 
nies or other works of internal improvements, are to 
be conducted in the same manner as required “at each 
general election.” And by reference to secs. 17 and 
18, chap. 20, it will be seen that the duty of the coun- 
ty clerk at ‘each general election” is as follows: 
“Sec. 17. Upon the reception of the returns of each 
election precinct by the county clerk, directed to him 
as hereinbefore provided, and within six days after 
the closing of the polls, he, together with two disinter- 
ested electors of the county, to be chosen by himself, 
shall open said returns and make complete abstracts 
of the votes cast for each several office at said elec. 
tion.” ‘ 

“Sec. 18. After such abstract is made and the 
votes counted and compared, the person or persons 
having the highest number of votes for each of the 
offices * * * voted for at such election, shall be 
declared duly elected, and the county clerk shall issue 
a certificate accordingly.” 

Reading these sections of the statute without refer- 
ence to authorities or construction, it seems quite clear 
that it is the duty of the clerk and his two assistants, 
who are usually—though not very accurately—called 
the board of canvassers, to tabulate the votes contain- 
ed in each one of the returns, or in other words, the 
returns received from each of the precincts, and in as- 
certaining the result to add up the votes given for 
each candidate respectively, as returned from each 
precinct, from which a return of votes has been in 
fact received. And when we come to look into the 
authorities and examine the adjudicated cases, we find 
that the courts, with almost entire unanimity, agree 
in defining the duties of the canvassers under similar 
statutes as ministerial, consisting in tabulating and 
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adding up the votes and declaring the result, and in 
denying to the said board any judicial or discretion- 
ary. power, or any right to reject or throw out votes 
which have been in fact returned, for any cause what- 
ever. 

In the case of The State, ex rel. Moore, v. Howard, 
not reported, this court held that where the returns 
from one of the precincts contained no figures show- 
ing the number of votes cast for a point to which it 
was proposed to remove the county seat, but only the 
tally sheet of votes under appropriate heads, it was 
the duty of the board to canvass and allow such votes; 
and after the said board had adjourned, issued a per- 
emptory mandamus to the clerk to complete such can- 
vass accordingly. 

In the case of Hagge v. Wiseman, decided at the 
present term, this court held that a canvassing board 
possesses no judicial powers, and cannot go behind the 
returns, 

Judge McCrary, in his valuable work on the Amer- 
ican law of elections, has collated the cases, showing 
that the courts of last resort of fifteen of the states 
of the Union substantially unite in denying to boards 
of canvassers any discretionary or judicial power. 
Dishon v. Smith, 10 Towa, 212. Altorney General v. 
Barstow, 4 Wis., 749. People v. Van Cleve, 1 Mich., 
362. Thompson, Circuit Judge, 9 Ala., 338. State v. 
Steers, 44 Mo., 228. Bacon v. York County, 26 Me., 
491. Taylor v. Taylor, 10 Minn., 107. Morgan v. 
Quackenbush, 22 Barb., 72. 

From a consideration of these cases, as well as the 
provisions of our statute above quoted, I reach the 
conclusion that the canvassers (in this case) had no 
right or power to reject the returne from Paddock 
precinct, either for the causes named in said exhibit 
“A” or for any cause whatever, and that by reason 
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of such rejection and failure to count the votes of said 
Paddock precinct the said canvass remains incomplete 
in law. 

In a late case quite in point in the supreme court of 
Kansas, Judge Brewster, in delivering the opinion of 
the court, uses the following language: “It is the 
duty of canvassers to canvass all of the returns, and 
they as truly fail to discharge this duty by canvassing 
only a part and refusing to canvass the others as by 
refusing to.canvass any. And it is settled by abund- 
ant authority that where the board refuses to canvass 
any of the votes it may be compelled to do so by man- 
damus, and this though the board has adjourned sine 
die. Hagerty v. Harrold, 13 Kan., 367, is a case in 
point. The canvass is a ministerial act, and part per- 
formance is no more a discharge of the duty enjoined 
than no performance. * * The adjournment of the 
board does not deprive the court of the power to 
compel it to act any more than the adjournment of a 
term of the district court would prevent this court 
from compelling by mandamus the signing a bill of 
exceptions by the judge of the court, which had been 
tendered to him before the adjournment.” Lewis v. 
Commis. of Marshall Co., 16 Kan., 102. See also State 
of Iowa v. County Judge, 7 Iowa, 186. 

The point was made at the hearing that by and un- 
der sections 64 and following of an act entitled “ An 
act to provide a general election law, the procedure 
relative to contested elections and the filling of vacan- 
cies in office,” approved March 1, 1879 (Laws, p. 240), 
the relator has a remedy at law, and hence cannot be 
allowed the remedy by mandamus. I have consid- 
ered this point, and it is certainly entitled to great 
weight. But I do not think that it can apply to this 
case. The act in question by its own terms went into 
effect September 1, 1879. The canvass of the votes 
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in question took place August 17,1879. The election 
law, sec. 81, provides that: “The contestant shall file 
in the proper court, within twenty days after the votes 
are canvassed, a complaint. * * * The contest- 
ant must also file a bond.” 

It will thus be seen that but a few days elapsed after 
the taking effect of the said law until the relator was 
barred of its benefits as applied to this case, by reason 
of the expiration of twenty days from the date of the 
canvass. As the act itself gives twenty days in which 
a party may avail himself of its benefits, I take it as 
the legislative opinion that that is a necessary or rea- 
sonable time for the purpose of taking the steps con- 
templated by the act, and that the relator cannot be 
deprived of. his remedy by mandamus, he never hay- 
ing had an opportunity to avail himself of the benefit 
of the act in question, with all of its privileges as to 
time. So that, without passing upon the main point 
as to whether the provisions of the law in question 
will in a proper case take the place of proceedings by 
mandamus, I am of the opinion it cannot in this case. 

It therefore follows that a peremptory writ of man- 
damus must be granted, as prayed. 


Maxwett, Cu. J., concurs. Lake, J., dissents, 
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EvizaBeTH D. Woop AND OTHERS, PLAINTIFFS IN ERROR, 
vy. Lours Henmer, TREASURER, AND CuHarius R. 
DEWEY, DEFENDANTS IN ERROR. 


1. Taxes: ASSESSMENT: TAX CERTIFICATE. One W. brought 
an action for the cancellation of certain tax certificates, upon 
the sole ground that the assessor failed to make and return an 
oath attached to the assessment roll. The plaintiff neither 
paid nor offered to pay the taxes justly chargeable against the 
land. Held, That there was no equity in the petition, and a 
judgment dismissing it was affirmed. 


Irregularities in the assessment of real estate 
may render a tax deed based on such assessment void; but if a 
Jand-owner does not take the hazard of an adverse tax title, 
and asks the aid of a court of equity to relieve him therefrom, 
he must do equity by paying, or offering to pay, the amount 
justly chargeable against his land. 


Error to the district court for Lancaster county. 
Tried below before Pounp, J. The opinion states the 
case. 


W. H. Snelling, for plaintiffs in error, cited Potters 
Dwarris on Statutes, 224. Morrill-v. Taylor, 6 Neb., 
236. U. S. v. Case of Hair Pencils, 1 Paine, 406. 
Marsh v. Supervisors, 42 Wis., 502. Sumner v. Sher- 
man, 13 Vermont, 612. 


Harwood g¢ Ames, for defendants in error. 


Nore.—If a tax be levied in excess of the amount authorized by 
taw such excess may affect titles acquired by a sale of the property 
for such illegal tax; but this will not excuse a party praying for an 
injunction from tendering the amount of taxes justly due. B. ¢ M. 
R. R. v. York County, 7 Neb., 495. If the action is for the purpose 
of having a tax deed declared void, the court will, when prayed for 
in the answer, retnin jurisdiction for the purpose of foreclosing and 
enforcing the lien of the taxes and interest. Pettit v. Black, 8 Neb., 
62.—ReEp. 


7 
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Maxwe tu, Cu. J. 


In November, 1878, the plaintiffs filed a petition in 
the district court of Lancaster county, praying for an 
injunction to restrain the county treasurer from exc- 
cuting a tax deed upon certain real estate in Midland 
precinct, in said county, which had previously becn 
sold to Charles R. Dewey by said treasurer for the taxes 
due thereon for the year 1876, and that the purchaser 
of said lands at tax sale may be required to surrender 
his certificate, and that the same shall be canceled, and 
for such other relief as may bé just and right. The 
sole ground upon which relicf is sought is that the as- 
sessor for that year failed to make and attach the oath 
required by the statute. to the assessment roll. An 
answer was filed by the defendants to the petition in 
substance denying the material allegations of the pe- 
tition, and alleging that said lands were legally sold. 
On the trial of the cause two assessment rolls from that 
precinct for the year the lands in question were as- 
sessed and sold were introduced in evidence, one of 
real estate and one of the personal property in said 
precinct, the statutory form of oath of the assessor be- 
ing attached to the roll containing the list of personal 
property. Whether the lists were returned by the 
assessor to the county clerk in this manner does not 
appear. The court found generally for the defendants 
and dismissed the action. The plaintiffs bring the 
cause into this court upon a petition in error. 

The plaintiffs place great reliance upon the case of 
Morrill v. Taylor, 6 Neb., 236. That was an action of 
ejectment to recover the possession of certain real es- 
tate sold for taxes. In that case it was expressly stip- 
ulated “by and between the parties that the assessment 
rolls for the years 1869, 1870, and 1871, which in- 
cluded the land in question, nor any of them, did not 
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have any oath of any assessor attached, as the statute 
provides,” and further that the notice of sale of 1871 
for taxes of 1870 was advertised to commence on the 
first Tuesday instead of the first Monday in Septem- 
ber, and that the notice of sale for taxes of 1871 
fixed the place of sale at the front door of the treasu- 
rer’s office, whereas the deed recited that it actually 
took place at the door of the court house. It was 
held in effect that it having been agreed between the 
parties that there was no valid assessment, therefore 
the tax deeds relied upon failed, and the dle having 
failed, there was nothing upon which the lien given 
by statute could attach. 

The decision is placed upon the ground that a party 
cannot be divested of his title to real estate by tax 
proceedings without a substantial compliance with the 
statute providing for the assessment and collection of 
taxes. And where it is conceded, as in that case, that 
an essential prerequisite to the right to tax had not 
been complied with, the title must fail—that is, the 
party having relied upon his tax deeds, which, having 
failed, the defendant could not resist the plaintiti’s 
right to the possession of the land. But is the land- 
owner in as favorable a position when he invokes the 
aid of a court of equity to enjoin a tax deed from be- 
ing executed by the treasurer to the purchaser at tax 
sale of his real estate upon the ground alone that the 
oath was not made and attached to the assessment 
roll? An examination of the statute and the author- 
ities will determine. 

Section 51 of the revenue law provides that “ taxes 
upon real property are hereby made a perpetual lien 
thereupon, commencing from the first day of March 
of the current year, against all persons and bodies 
corporate, except the United States and this state.” 
[Gen. Stat., 917]. 
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Section one of art. IX. of the constitution provides 
that “the legislature shall provide such revenue as 
may be needful by levying a tax by valuation, so that 
every person and corporation.shall pay a tax in pro- 
portion to the value of his, her, or its property and 
franchises, the value to be ascertained in such manner 
as the legislature shall direct.” Section 4 provides 
that “the legislature shall have no power to release 
or discharge any county, city, township, town, or dis- 
trict whatever, or the inhabitants thereof, or any cor- 
poration, or the property thercin, from their or its 
proportionate share of taxes to be levied for state pur- 
poses, ‘or due any municipal corporation, nor shall 
commutation for such taxes be authorized in any form 
whatever.” 

It will be seen that by our statute taxes are made a 
' perpetual lien upon real estate, and that the legisla- 
ture has no power whatever to release property from 
the payment of its due proportion of taxes. 

In Frazier et al. v. Sierbern, 16 Ohio State, 614, the 
plaintiffs were shareholders in the First National 
Bank of Cincinnati, and in the year 1865 their several 
shares in the bank were assessed as personal property 
at their par value, no deduction being made for capi- 
tal invested in U. S. bonds, nor for real estate which 
was taxed to the bank. The act of congress author- 
izing national banks provides that shares shall not be 
assessed for state taxes at a greater rate than that ini- 
posed upon “other moneyed capital in the hands of 
individuals of the state,’ and that the tax shall not 
exceed the rate imposed upon the shares in any of the 
banks organized under the authority of the state 
where such association is located. The plaintiffs al- 
leged in their petition for an injunction, that the tax 
sought to be enjoined was unauthorized by law and 
in violation of the above provisions of the act of con- 
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gress. It was also alleged that shares in the state 
banks were not subject to taxation, and that the banks 
themselves were taxed at a much lower rate than was 
assessed upon the plaintiff. The court held in sub- 
stance 'that the shares were not subject to taxation, 
but that the plaintiffs were not entitled to an uncon- 
ditional injunction against the collection of the tax. 
The court say: “They ask equity and must do equity. 
They invoke the exercise of an extraordinary power - 
of the court for their relief, and the court in its dis- 
cretion should refuse that relief, except upon condi- 
tions that are equitable and just. We think, there- 
fore, that the injunction should be granted upon the 
condition that the plaintiffs or their bank shall pay to 
the treasurer of Hamilton county a sum that shall be 
pro rata equivalent for the tax imposed upon the state 
and independent banks,” etc. 

In Morrison v. Hershire, 32 Iowa, 271, the petition 
alleged that the plaintiffs were residents and property 
owners of Iowa city; that by certain ordinances and 
resolutions passed by the city council, parts of certain 
streets which were used as a thoroughfare between the 
railroad depot and the business portion of the city had 
been improved, and the cost of the improvement as- _ 
sessed upon the lots abutting on the streets, each lot 
being assessed with the cost of the improvement of the 
street adjacent thereto, and that the plaintiffs sepa- 
rately were the owners of such lots; and that the spe- 
cial tax so levied had been placed upon the county 
tax books and delivered to the collector for collection. 
The plaintiff then set out the ordinances and resolu- 
tions under which the tax was levied, and alleged that 
the assessment was illegal and void. The court say: 
“We understand that it is a settled rule in equity, 
that where a party is in conscience bound to pay a 
certain sum of money which, together with an 
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amount he is not legally bound to pay, is brought as 
a legal claim against him, equity will not restrain the 
collection of the whole, unless he pay, or offer to 
pay by tender, the sum which he justly and equitably 
owes,” citing Stringham v. Brown, 7 Iowa, 33. Sloan 
v. Coolbaugh, 10 Id., 31. Cuasrady v. Bosler, 11 Id., 
242. Stanley v. Gadsby, 10 Pet., 521. The City of In- 
dianapolis v. Gilmore, 30 Ind., 415. The demurrer to 
the petition was sustained. 

In the case of LHarrison v. Haas, 25 Ind., 281, Haas 
filed a petition in the Morgan circuit court, stating 
that he was the owner of certain real estate which 
had been sold for taxes, and that a certificate of pur- 
chase had been executed by the auditor to the purcha- 
ser at the tax sale. It was also alleged that at the 
time of the assessment and levy of said taxcs the 
plaintiff was the owner of personal property in said 
county liable to sale for taxes of the value of $500, 
and that he was still the owner of the same; that the 
treasurer, without searching for personal property, 
advertised and sold said real estate. The plaintiff 
prayed that said certificate be canceled, and that the 
auditor be enjoined from making a decd to the pur- 
chaser at tax sale. The court held that a demurrer to 
the petition should have been sustained. The court 
say: “He asks a court of equity to place him in a 
better position than he would have occupied if he had 
at the proper time paid the taxes legally assessed 
against him, and which were a lien upon his land; 
that the court shall remove the cloud without the pay- 
ment of the debt. Qui sentit commodum sentire debet 
et onus is a maxim of the law, and although the law 
cannot apply its maxims in all cases, yet equity will 
not violate them. It will not so much as lift a finger 
to remove a cloud while a moral obligation remains 
undischarged.” 
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In Roseberry v. Huff’, 27 Id., 12, the petition alleged 
that the plaintiff’s taxes were delinquent from 1853 to 
. 1863 inclusive, and that the treasurer had charged up 
against the plaintifften per cent penalty for each year’s 
taxes, and also compound interest upon the originai 
assessments. It was held that the penaltics and inter- 
est were illegal, but as a condition of relief the plain- 
tiff must pay the taxes justly due from him. 

In the case of Bond v. The City of Kenosha, 17 Wis., 
284, an action was brought to restrain the defendants 
from executing tax deeds of certain lands in the city 
of Kenosha, sold in 1858 by the treasurer of Kenosha 
county for the taxes of 1857. The petitioner alleged in 
substance that the sales were illegal because certain 
property belonging to certain railroad companies was 
omitted from the assessment roll, and also because of 
a tax illegally levied by the common council of the 
city for the construction of a harbor therein. It was 
also alleged that the plaintiff had within the city, all 
the time the tax list and warrant were in the hands of 
the treasurer for collection, a sufficient amount of per- 
sonal property upon which to levy and collect said 
taxes. Qn demurrer to the answer setting up the 
amount levied for city, county, school, state, and har- 
bor tax, the court say: ‘Here there can be no difli- 
culty in determining the amount levied for state, coun- 
ty, city, and school purposes, and the respondent 
vught to pay those taxes even if he is right in the the- 
ory that the other tax is wholly void.” And the prin- 
ciple of requiring the plaintiff to pay the amount of 
taxes equitably due as a condition of relief, was re-af- 
firmed in Mills v. Charleston, 29 Id.} 400. 

In the case of The City of Ottawa v. Barney, 10 Kan- 
sas, 270, the plaintiff in the court below filed a peti- 
tion to enjoin the treasurer of Franklin county from 
selling certain real estate of the plaintiff’s in the city 
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of Ottawa, for special assessments made thereon for 
the improvement of the streets, alleging in substance 
that lots abutting on the street improved had been 
assessed only to the depth of twenty-five feet, and not 
to the centre of the block, and that the amount impos- 
ed on Barney’s lot was the sum of $184.80, when it 
should not exceed $50. The court say: “ He that 
seeks equity must do equity. The plaintiffs below 
admit they owe something, but deny they owe all that 
has been assessed. Before injunction will be granted 
under these circumstances they must pay or tender what 
they owe.” Gulf R. R. Co., v. Morris, 7 Kan., 210. 
Comrs. v. Lang, 8 Id., 284. Merrill v. Humphrey, 
Am. Law Reg., April, 1872, p. 208. 

In Challis v. Coms. of Atchison Co., 15 Kansas, 49, on 
an application for an injunction to restrain the issue 
of certificates and the execution of tax deeds upon a 
number of lots belonging to the plaintiff in the city 
of Atchison, the objections alleged were, 1st, that no 
due assessment and valuation of each parcel of real 
estate within the township and city of Atchison was 
made for the year 1869, and returned duly verified, 
etc., before June 1, 1869, nor was plaintiff’s property 
so assessed and returned in a book, etc., as required 
by law; 2d, that the pretended assessment was made 
for 1869 without the assessor having received the as- 
sessment roll of 1868 before March 1, 1869; 3d, that 
more than half the taxes were percentage levied by 
the mayor and council of the city of Atchison, and 
the same were not certified to the county clerk before 
August 15th, 1869, or at any other time for 1869; 
4th, that the treasurer did uot cause notice to be pub- 
lished stating the amount of taxes and the time and 
place when the treasurer and his deputy would attend 
to receiving taxes. The fifth and sixth assignments re- 
fer to the advertisement and sale. An injunction was 
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denied. The court say: “ Now it is unnecessary to de- 
termine how these defects would be regarded in an ac- 
tion at law, in which the validity of these proceedings 
was involved. It may be that they would defeat the 
title, either before or after the running of the statute of 
limitations, or it may be they would be considered mere 
irregularities, such as are covered by section 118 of the 
tax law. The principles which would control in that 
action are entirely different from those which obtain 
here. Here the question is, whether in equity and 
good conscience the plaintiff ought to have paid these 
taxes. And to this question the answer must be in 
the affirmative. He makes no pretense that the prop- 
erty was not subject to taxation. Nothing is intimated 
to impeach the justice of the tax. * * The objec- 
tions run to the manner in which that valuation was 
reached—to alleged omissions and deviations from the 
statutory mode of procedure, and not to the result.” 
In Briscoe v. Allison, 43 Tll., 291, it was held that 
where a bill is filed to stay the collection of a tax ley- 
ied to pay county orders issued for bounties, a portion 
of which are authorized by law, the court should as- 
certain the amount the unauthorized bear to those au- 
thorized, and reduce the levy by the proportion the 
former bears to the latter, and require the remainder 
to be collected and applied to the payment of those 
legally issued. 
. In the case of The CB. g Q. BR. BR. Co. v. Frary, 
22 Id., 34, a bill was filed to restrain the treasurer of 
Bureau county from levying, selling, or distraining 
the property of the company for the taxes levied in 
that county. On the hearing, the injunction was dis- 
solved, and the bill dismissed. On appeal to the su- 
preme court, the court say: “The decisions of this 
court show, that in a large majority of the cases involv- 
ing the regularity of the proceedings for the collection 
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of the revenue, we have met with irregularities in the 
proceedings to such an extent as to destroy the titles 
to real estate acquired at tax sale. * * Letus now, 
by sustaining this bill, stretch out the strong arm of 
this court and stay the hand of the collector in every 
case where any irregularity can be shown in the as- 
sessment of the revenue, and a flood of injunctions 
would be shed over the land atonce. State and coun- 
ty revenue would cease to be collected, at least till the 
termination of protracted litigation, and the wheels of 
government would stop. It is no answer to say, let 
those whose duty it is to administer the revenue law 
do it with greater care, and do everything which the 
law requires, and at the time specified, and be careful 
that they do no more than is required. We must take 
things as they are, and look at practical results. * * 
Equity cannot attempt to prevent, any more than it 
will redress, all wrongs. It is not in ordinary but in 
extraordinary cases that this writ is properly invoked. 
If the law can redress the wrong—if it can repair the 
injury—equity must suffer it, and let the courts of 
law redress it. This is the general rule, to which there 

are no doubt exceptions, and exceptions, too, in cases 
" of the collection of taxes. Those exceptions are con- 
fined almost entirely to cases where the tax itself is 
not authorized by law, or if the tax itself is authorized 
it is assessed upon property which is not subject to 
the tax.” : 

In the case of Merrill v. Humphrey, 24 Mich., 170, 
a bill was filed to restrain the auditor general and the 
county treasurer of Osccola county from proceeding to 
sell the lands of complainant, alleging that such lands 
were fraudulently assessed above their value, and very 
much beyond the assessment of other property. The 
complainant alleged that he was ready to pay his pro- 
portion of said taxes whenever the same should be 
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properly and legally assessed. A decree was render- 
ed for the complainant in the circuit court, which on 
appeal to the supreme court was reversed, and the bill 
dismissed. The courtsay: ‘There is no equity in 
relieving the complainant altogether from the payment 
of taxes upon his lands. He owes to the state, county, 
and township the same duty, and is under the same 
obligation with every other property owner therein ; 
and the attempt by an official to exact from him more 
than is just will not excuse him from bearing the bur- © 
den, so far as it is just.” 

A party seeking relief in a court of equity from 
taxation, which is claimed to be unauthorized, must 
bring his case within some recognized rule of equity 
jurisprudence. A court of equity is not a court of 
errors to, review the proceedings of those officers in- 
trusted with the assessment of property and collection 
of the revenue. If their proceedings are invalid no 
title will pass by a sale of real estate for taxes, and 
this question may be litigated in an action at law for 
the possession of the premises, as in such case the 
party claiming under a tax deed must stand or fall 
upon the strength of his title. But if the owner of 
the land does not wish to take the hazard of an ad- 
verse title being made to his land by tax deed, the le- 
gality of which remains undetermined, and files his 
petition in equity to enjoin the execution of such 
deed, he must do equity by paying, or offering to pay, 
his just proportion of the public burden. In an ac- 
tion at law he relies upon his naked legal rights, and 
asks no aid from the court. In an action in equity he 
seeks the aid of the court to remove a cloud from his 
title, and save him from the hazard of an adverse 
title, and unless he offers to do equity he presents no 
case for equitable relief. The burden of taxation is 
intended by the law to be laid equally upon all taxa- 
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ble property in the state. No property except that 
specifically excepted, of which this is not a part, is 
exempt from taxation. All property is protected by 
the law. Why should it not contribute its proportion 
of taxes towards the maintenance of the government, 
unless for some special reasons the tax may be unjust 
or oppressive? This is not a case where the plaintiff 
alleges that the lands are not subject to taxation, or 
that the tax is not a proper burden upon the land if 
legally assessed, or where it is claimed that he is re- 
quired to pay more than his due proportion of taxes, 

If this action can be maintained the strange specta- 
cle will be presented of a state whose laws require all 
property to contribute its proportion to the public 
burdens, but the courts of which enjoin the collection 
of taxes, which are just and equitable, and a proper 
charge upon the land sought to be exempted, upon 
the sole ground of the neglect of the assessor to make 
and file a proper oath. No case has been cited, hold- 
ing that such is the law, and I think none such can be 
found. The cases by the appellant are of an entirely 
different nature from the one at bar, and have no ap- 
plication. 

As was said in the case of Jones v. Summer, 27 Ind., 
510, where one appeals to a court of equity for an 
injunction, he must rely upon some substantial 
equity, and cannot avail himself of naked irregular- 
ities, or the neglect of mere forms, to shield himself 
from a liability confessed to be just. As there is no 
equity in the petition, the judgment of the court be- 
low dismissing it must be sustained. 


JUDGMENT AFFIRMED. 
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Jason G. MILLER AND WIFE, PLAINTIFFS IN ERROR, V. 
JACOB LEFEVER, DEFENDANT IN ERROR. 


1. Sale of Real Estate under a Decree of Forelosure 
NOTICE. In a sale by a sheriff of real estate under a 
decree of foreclosure, thirty days’ notice of the time and place 
of sale is required. If such notice be not given the sale will 
be set aside. 


PROOF OF PUBLICATION OF NOTICE. Proof of the due 
publication of such notice may be made by the affidavit of any 
person having knowledge of the fact. 


Error to the district court of Cass county. Heard 
there before Pounp, J., upon objection to confirmation 
of sale of defendant’s real estate. Objections over- 
ruled and exceptions taken. 


T. M. Marquett, for plaintiff in error. 
Sam. M. Chapman, for defendant in error. 
Laks, J. 


This case concerns a sale of real estate under a de- 
cree of foreclosure. A motion was made in the court 
below to set the sale aside, chicfly for the reason that 
the required thirty days’ notice thereof was not given. 

In the sherift’s return to the order of sale it is cer- 
tified that “on the fifth day of March, a.p. 1879, I 
caused a notice to be published in the Nebraska Her- 
ald * * * that I would offer said real estate for 
sale,” etc. This secms to imply that the notice was 
actually published on that day, which, had it been, 
would have answered the requirement of the statute 
in that particular. 

But this certificate cannot be taken as proof of 
when the notice was in fact first published. Sec. 408 
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of the code of civil procedure provides that “ publi- 
cations required by law to be made in a newspaper 
may be proved by affidavit of any person having 
knowledge of the fact, specifying the time when, and 
the paper in which, the publication was made,” ete. 
And pursuant to this provision of the statute, proof 
was made by the affidavit of R. O. Fellows, then the 
foreman of the Herald office, from whence the 
publication in question was made. This aflidavit 
shows the notice to have been first published on the 
sixth of March, thus giving but twenty-nine days be- 
fore the day of sale, which was fixed for the fifth of 
April, 1879. The notice of sale not having been pub- 
lished thirty days before the day of sale the order of con- 
firmation must be set aside, the sale vacated, and the 
sheriff directed to proceed to advertise and sell the 
mortgaged premises, as provided in the decree and 
order of the district court, and to make return to that 
court of his proceedings for confirmation. 


JUDGMENT ACCORDINGLY. 


IN THE MATTER OF THE APPLICATION OF GrorGE W. 
GARST, FOR A WRIT OF HABEAS CORPUS. 


1, Practice in Criminal Cases: PRELIMINARY EXAMINA- 
rion. Where a person accused of an offense is arrested and 
taken before a magistrate for examination, and is discharged, 
such discharge does not bar another examination for the same 
offense, before the same or another magistrate, upon a new 
complaint being filed. An examination is not a trial. 


CHANGE OF VENUE. The act providing for a change 
of venue in civil and criminal proceedings before justices of 
the peace, approved March 25, 1871 [Gen. Stat., 718], applies 
to all proceedings, whether civil or criminal, before justices of 
the peace. And the affiant, in his affidavit for a change of 
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venue, may also state any objections that he may know to ex- 
ist against the nearest justice to whom the cause could be 
transferred, and if he fail to do so such objections will be 
waived. But one change can be made for the same cause in 
the same proceeding. 


AppiicaTion for a writ of habeas corpus. 


Colby ¢ Hazlett and W. H. Ashby, for the applica- 


tion. 
Maxwe.., Cu. J. 


This is an application for a writ of habeas corpus. 
The application states that the petitioner, on the eight- 
eenth day of January, 1880, was arrested and brought 
before the county judge of Gage county for examina- 
tion on a warrant issued by the coroner of said coun- 
ty, and that thereupon, on the twentieth of said 
month, said judge, in the presence of the accused, 
proceeded to inquire into the charge of manslaughter 
made against said Garst, and that upon a full exam- 
ination of said charge said judge found that no crime 
had been committed, and thereupon discharged the 
accused, which judgment and order still remain in 
full force and unreversed. The application also states 
that on the twenty-second day of January, 1880, after 
said Garst had been discharged by the order and judg- 
ment of said county judge, a warrant was issued by 
one E. M. Hill, a justice of the peace of said county, 
and that thereupon said Garst was again arrested and 
taken before said justice to answer the charge of kill- 
ing one Peter Keller, upon which charge he had been 
examined and discharged by the county judge; that 
thereafter said prisoner obtained a change of venue 
because of the interest of said Hill, said cause being 
transferred to one Joseph Lowe, a justice of the peace 
of said county; that on the twenty-third day of that 
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month the petitioner objected to the jurisdiction of 
said justice to again examine into said cause, and asked 
to be discharged, which objection was overruled; that 
on the thirtieth day of January said petitioner made 
application for a change of venue, and filed an affi- 
davit with said justice before entering upon the mer- 
its of the case, stating that the defendant could not, 
as he verily believed, have a fair and impartial hear- 
ing before said justice on account of his bias, which 
motion was overruled; that thereupon an examination 
of the petitioner was had before said justice, and he 
was bound over in the sum of $1300 for his appear- 
ance at the next term of the district court, in default 
of which he was committed to the jail of said county. 
A copy of the warrant of commitment is set out in 
the application. 

The principal points upon which it is claimed the pe- 
titioner should be discharged are, first, that having 
been discharged by the county judge, he could not 
again be arrested and examined for the same offense ; 
second, that the justice of the peace, Lowe, should 
have granted a change of venue. 

Section 286 of the criminal code provides that 
“whenever a complaint in writing, and upon oath, 
signed by the complainant, shall be filed with the 
magistrate, charging any person with the commission 
of an offense against the laws of this state, it shall be 
the duty of such magistrate to issue a warrant for the 
person accused, if he shall have reasonable grounds 
to believe that an offense has been committed.” 
[Gen. Stat., 790.] , 

Section 802 provides that “if upon the whole ex- 
amination it appears that there has been no offense 
committed, or that there is not probable cause for 
holding the prisoner to answer the offense, he shall be 
discharged.” [Gen. Stat., 792.] _ 
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An examination of a person accused of a felony be- 
fore a committing magistrate is in no sense a trial. 
If so, the officer would have no jurisdiction whatever. 
The object of an examination is, first, to ascertain 
whether an offense has been committed; second, 
if so, whether there is probable cause to believe that 
the accused committed it. 

Where a complaint is made under oath before a 
magistrate charging a party with the commission of 
an offense, such magistrate has authority to issue a 
warrant for the arrest of the accused, and the exami- 
nation which follows is for the purpose of determin- 
ing whether sufficient cause exists for his retention to 
abide the action of the grand jury. The grand jury 
may refuse to indict even if the accused is bound 
over, or may find an indictment even if he is dis- 
charged. But his discharge by.one magistrate is no 
bar to an examination for the same offense in case the 
proper complaint is made before the same or another 
magistrate. 

It is urged that a party accused of an offense might 
thus be subjected to great annoyance by reason of re- 
peated examinations. While this is true, and if there 
is not a reasonable ground of suspicion a party may 
maintain in a proper case an action for malicious pro- 
secution for injuries sustained by such prosecutions, 
yet such re-examinations afford no grounds of them- 
selves to justify the issuance of a writ of habeas cor- 
pus. 

As to the second proposition, the act to allow “a 
change of venue in civil and criminal proceedings be- 
fore justices of the peace, on account of the interest, 
bias, or prejudice of the justice,’ approved March 25, 
1871 (Gen. Stat., 718], provides: “That in all civil 
and criminal proceedings before justices of the peace, 
any defendant in such proceedings may apply for and 
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obtain a change of venue by filing an affidavit in the 
case made by the defendant, his agent, or attorney, 
stating that the defendant cannot, as affiant verily be- 
lieves, have a fair and impartial hearing in the case 
on account of the interest, bias, or prejudice of the 
justice, and by paying the costs now required to be 
paid by defendant on change of venue, for the causes 
and in the cases mentioned in chapter four of title 
thirty, part two of the revised statutes, and thereupon 
the proceedings shall be transferred to the nearest 
justice of the peace, to whom the said objections do 
not apply, of the same county, to be proceeded with 
in the manner pointed out for the transfer and proce- 
dure in cases on change of venue for cause mentioned 
in said section four.” 

This act applies to all procecdings, civil and ecrimi- 
nal, before justices of the peace; and when a proper 
affidavit is filed stating the facts required by the stat- 
ute, and the application is made before entering upon 
the merits of the case, the justice has uo discretion in 
the premises, but must make the change as desired. 
If objections are known to exist against the nearest 
justice to whom the cause could be transferred at the 
time the application is made, they should be stated in 
the affidavit, or brought to the attention of the jus- 
tice before the change is made, and if not so brought 
to his attention they will be waived. No second 
change in the same proceeding will be allowed for the 
same cause. 

In the case at bar no objections were made by 
Garst or his attorneys to the justice, Lowe, at the tine 
the change of venue was made by the justice Hill. 
Nor is there anything in the record showing that they 
were not aware of the bias on his part until after the 
cause had been transferred to him. This should ap- 
pear in the record to be available; but even if it did, 
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this is not a proceeding to correct errors in the pro- 
ceedings of the justice, and when there is sufticient 
evidence of probable cause against the accused such 
errors afford no ground for relief in this proceeding. 
The law as to change of venue was designed to give a 
defendant a trial or examination before a justice hav- 
ing neither interest, bias, nor prejudice against him, 
and, so far as it secures fair and impartial trials and 
examinations, it is conducive to justice. But it can- 
not be denied that changes of venue are frequently 
sought on the most trivial and flimsy pretexts, and 
when the affiant would find it difficult to assign any 
valid reason for his so-called belief as to the interest, 
bias, or prejudice of the justice. No particular objec- 
tion is shown to the warrant, and it seems to be suf- 
ficient. As the application fails to show a case of un- 
lawtul imprisonment the writ must be denied. 


WRIT DENIED. 


Strate Savines Bank or St. JosepH, Missouri, PLAIN- 
TIFF IN ERROR, V. WINCHESTER D. Scorr anp Saray 
A. Scott, DEFENDANTS IN ERROR. 


1. Promissory Notes: USURY: INNOCENT PURCHASER. S, 
and wife executed and delivered to K. and Co. a negotiable 
promissory note for the sum of $426.70, upon an usurious con- 
sideration, which note was due in ninety days from date. K. 
& Co. indorsed und delivered the same to the plaintiff, who 
purchased it before due, and without notice, for the face value 
thereof less ten per cent for the immature time. Held, That 
the plaintiff wus entitled to recover. Wortendyke v. Meehan, 
9 Neb., 221, adhered to, : 


Norz.—See Barnum v. Young, post.—Rep. 
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MARRIED WoMEN. A wife is bound by her contracts 
when made with reference to or upon the faith and credit of 
her separate estate, but she is not bound as surety upon a 
promissory note unless it appears that she intended thereby to 
bind her separate estate. 


Error to the district court for Nemaha county. 
Tried below before Pounn, J. 


T. L. Schick, for plaintiff in error, in support of the 
point that a married woman who signs a note is pre- 
sumed from that fact to intend to charge her separate 
estate with its payment, cited: Webb v. Hoselton, 4 
Neb., 308. Claflin v. Van Wagoner, 82 Mo., 252. 
Schafroth v. Ambs, 46 Mo., 114. Whitesides v. Cannon, 
23 Mo.,457. Bank v. Taylor, 62 Mo., 388. Burnley 
v. Thomas, 63 Mo., 390. Deering v. Boyle, 8 Kan., 525. 
Wicks v. Mitchell, 9 Kan., 80. Miner v. Pearson, 16 
Kan., 27. Collins v. Rudolph, 19 Ala., 616. Ozley v. 
Ikelheimer, 26 Ala., 3382. Baker v. Gregory, 28 Ala., 
544, Jarmin v. Wilkerson, 7 B. Mon., 298. Bell v. 
Keller, 18 B. Mon., 381. Philips v. Graves, 20 Ohio 8t., 
871. The contrary intention may be shown, but it 
must appear from the instrument itself and cannot be 
shown by parol. Kimm v. Weippert, 46 Mo., 582. 
Bank v. Taylor, 62 Mo., 338. Jarmin v. Wilkerson, 7 
B. Mon., 298. Wicks v. Mitchell, 9 Kan., 80. Selden 
J. in Yale v. Dederer, 22N. Y., 456. The language of 
the statute is that a married woman may enter into 
any contract with reference to her separate property, 
and it would narrow its meaning much to hold that 
the contract must have relation to or concern the prop- 
erty. The term with reference fois synonymous with 
having a view toward. Webster’s Dic. We therefore 
submit that whenever a contract is made in which a 
raarried woman receives or obtains credit the contract 
is made with a view toward her separate estate, which 
alone obtains her credit. 
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W. T. Rogers, for defendants in error, cited: Davis 
v. First National Bank, 5 Neb., 24%. Hale v. Christy, 
8 Neb., 264. Wooster v. Northrup, 5 Wis., 245. Hr- 
win v. Downs, 15 N. Y., 575. De Vries v. Conklin, 22 
Mich., 255. West v. Laraway, 28 Mich., 464. Van- 
kirk v. Skillman, 34 N. J., Law 113. Rodemeyer v. Rod- 
man, 5 Iowa, 426. Jones v. Crosthwaite, 17 Iowa, 973. A 
married woman has no power to enter into a contract 
upon which a personal judgment might be given 
against her. Mallett v. Parham, 52 Miss., 922. Cary 
v. Dixon, 51 Miss., 599. Pippen v. Wesson, 74 N. C., 
442, And the execution of a promissory note is no 
evidence of an intention to charge her separate estate. 
Brick v. Scott, 47 Indiana, 302. Hodson v. Davis, 48 
Indiana, 258. 


MaxweL, Cu. J. 


The defendants executed and delivered to ©. L. 
Keim & Co. a promissory note, of which the following 
is a copy: 


“ $426.70. Fauus City, Nzs., July 7, 1877. 

“ Ninety days after date, we, or either of us, promise 
to pay C. L. Keim & Co., or order, four hundred and 
twenty-six ,%7., for value received, negotiable and 
payable without defalcation or discount, and interest 
from date until paid, at the rate of twelve per cent, 
and ten per cent attorney fees, if collected by suit. 
pauane at the Falls City bank, Falls City, Nebraska. 

“W. D. Scort, 
“8. A. Scorz.” 


The note was transferred before due, for a valuable 
consideration, to the plaintiff, without notice of any 
defense. In 1879 the plaintiff instituted an action on 
the note in question against the defendants in the dis- 
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trict court of Nemaha county. The defendants an- 
swered plaintiff’s petition, alleging, 1st, that the note 
was obtained for an usurious consideration; 2d, that 
S. A. Scott was the wife of W. D. Scott. On the trial . 
of the cause the court found for the defendants, and a 
motion for a new trial having been overruled, dismiss- 
ed the action. The plaintiff brings the cause into this 
court by petition in error. : 

The first question presented by the answer has 
already been passed upon by this court in the case of 
Wortendyke v. Meehan et al.,9 Neb. 221. Here it is 
clearly shown that during the month of July, 1877, 
the plaintiff purchased the note in question, properly 
endorsed, of C, L. Keim & Co., for “the face of said 
note less ten per cent interest, for the immature 
time,” and that the plaintiff had no knowledge that 
said note was usurious. Such being the case, the 
plaintiff comes clearly within the rule laid down in 
Wortendyke v. Meehan, and may recover thereon. 

The court found that 8. A. Scott signed the note in. 
question as surety for her husband, and was not liable 
thereon. This is assigned for error. 

In the case of Davis v. The First National Bank of 
Cheyenne, 5 Neb., 247, this court uses the following 
language: ‘‘ The statute confers on her [the wife] the 
right and power to make legal and binding contracts; 
it gives her the legal right to sue, and makes her le- 
gally lable to be sued on her contracts, in the same 
manner as if she were unmarried. * * * * But 
the rule must be observed, that all such contracts of a 
feme covert must be with reference to, and upon the 
faith and credit of, her separate estate.” And the 
same doctrine is affirmed in Hale v. Christy, 8 Neb., 
264. This being the construction given to this stat- 
ute more than three years ago, it has become a rule 
affecting the rights and liabilities of individuals, and, 
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if unsatisfactory, should be changed by the legislature 
and not by the court. 

As it does not appear in the record that the contract 
of suretyship was made by the wife upon the faith and 
credit of her separate estate, or with reference to the 
same, the judyment as to her must be affirmed; but as 
to Winchester D. Scott, the judgment is reversed, and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Joun T. CLARK, APPELLANT, V. WILLIAM WARDEN, 
APPELLEE. 


Interest: Partnership. In the spring of 1874 C. was the owner 
of a livery stable and stock on 9th street, Omaha. He also 
bought a lot on 16th and Farnham streets for the purpose of 
erecting a new stable thereon; had paid $5,000 on such pur- 
chase, and given a mortgage on the said lot for $7,000, the bal- 
ance of the purchase money. On the first of May of said year 
he entered into partnership with W. The livery, stock, and 
interest of C.in the lot on 15th and Farnham streets were esti- 
mated at $19,000. W. was. to put in an equal amount. He, 
W., was to go on and put up a new building for their business 
on the said lot, furnishing the means therefor; and if. the cost 
thereof should fall short of the amount putin by C., then the 
amount was to be made up in some other way. W. completed 
the erection of the building in September of that year, at a 
cost of $18,755.99. The amounts severally drawn out of the 
business by the plaintiff and by the defendant in each of the four 
and & half years of the partnership were nearly equal; but dur- 
ing such time the defendant from time to time paid in money 
to the partnership in excess of that paid in during the same 
time by the plaintiff; so that at the time of the dissolution the 
deficiency of defendant amounted only to $594.42. No demand 
was ever made on defendant by plaintiff that he make good his 
deficiency, nor did the business of the firm require the same, 
Heid, that the plaintif® was not entitled (o interest on such de- 
ficiency or any part thereof, ; 
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AppEaL from a decree rendered by Savage, J., in 
the district court of Douglas county. There is a suffi- 
cient statement, of the case in the opinion. 


E. Wakeley, for appellant, cited: Gen. Stat., 446. 
Morris v. Allen, 14 N. J. Eq., 44. Reynolds v. Mar- 
dis, 17 Ala., 32. Hodges v. Parker, 17 Vt., 242. Stough- 
* ton v. Lynch, 1 Johns. Ch., 467. 


George E. Pritchett, for appellee, cited: Desha v. 
Smith, 20 Ala., 747. Hollister v. Barkley, 11 New 
Hamp., 501. Honore v. Colmesnil, 1 J. J., Marshall, 
541. §.C.,7 Dana, 199. Lee v. Lashbrooke, 8 Dana, 
214, Story on Part., Sec. 182, Note 3. 


Coss, J. 


The only question in this case arises upon that part 
of the decree which disallows interest to the plaintiff 
on the sum contributed to the firm by him in excess 
of that contributed by the defendant. 

Upon first reading the authorities cited by counsel 
on either side at the argument, there would seem to 
be some conflict on this question of the right of a part- 
ner to interest on funds by him contributed to the 
capital of the firm, in excess of those contributed by 
his equal co-partner and used’in the co-partnership 
business during the existence of the partnership. 
But upon a close examination and an analysis of the 
cases nearly all apparent conflict disappears. — 

In the case at bar there were no written articles of 
co-partnership, nor is the proof as to the terms of the 
verbal contract quite as ample as might be. It seems 
to have been rather the outgrowth of several different 
conversations than one definite and connected con- 
tract. The plaintiff was engaged in carrying on a 
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livery business on Ninth street, in the city of Omaha, 
where he had a stock of horses, carriages, harness, 
etc. He had also bought a lot up town for the pur- 
pose of building a stable on it, and moving his busi- 
ness thereto. On this lot he had paid $5000, and 
given a mortgage for $7500, the balance of the pur- 
chase money. By the termsjof the co-partnership this 
property, the livery stock, which was estimated at 
$14,000, and the said lot at $5000, making $19,000, 
was put into the partnership. It was the contract 
that the plaintiff and defendant were to be equal part- 
ners. At the trial before the referee plaintiff was a 
witness in his own behalf. His counsel put the follow- 
ing questions to him: 

Q. What was the agreement as to the amount of 
property and capital you should put in and Warden 
should put in? 

A. I turned in my stock for so much, and he was 
to put in so much. 

Q. You refer to your livery stock ? 

A. Yes, sir. 

Q. Was there any agreement as to the amount at 
which it should be turned in? 


A. Yes, sir; at $14,000. 

Q. What else was you to put into the concern? 

A. A lot on Fifteenth and Farnham. 

Q. At what price was it to be put in? 

A. Twelve thousand dollars; just what I paid for 
it. 

Q. You were to pay $12,000? 

A. Yes, sir. 

Q. And had paid $5,000? 

A. Yes, sir. 

Q. You put in that lot subject to the incumbrance? 

A. Yes, sir, from the time it was bought. 

Q. Then you had $5,000 interest in the lot? 
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Yes, sir. 

That made $19,000 with the livery stock? 
Yes, sir. 

In the agreement of partnership was there any 
agreement made as to the capital stock put in by 
each ? 

A. He was to putin whatI did; thesame amount, 
and be an equal partner. 

Q. State what Mr. Warden agreed to put in, and 
what he did put in. 

A. I do not know just what he did put in. I 
have had no settlement with him. 

Q. In what form was he to put in his capital ? 

A. He was to build that stable and was to put up 
a repository and have buggies to sell. He said he 
would put up that barn. 

Q. And put in the rest some other way ? 

A. Yes, sir. 

Q. State if Mr. Warden did build the barn ? 

A. Yes, sir. 

Q. What else, if anything, did he put into the con- 
cern at the time, or soon after the time when you went 
into the partnership ? 

A. He gave me fourtcen hundred doilars to buy 
horses, and we fetched them back and sold them or 
traded them off, on the building. 

Q. What else? 

A. That is the only money I remember of getting. 

I have quoted this testimony at considerable length 
for the purpose of showing the rather indefinite char- 
acter of the agreement as to the time when the amount 
of capital, to be put in by the defendant, was to be 
made equal to that put in by the plaintiff in livery 
stock and the city lot, and for the further purpose of 
showing the entire absence of evidence that it was in 
the mind of either of the parties to the agreement to 


ePop 
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provide for the payment of interest on any sum which 
either might be in arrear as compared to that put in 
by his co-partner. From the whole case it is apparent 
that the chief if not the only reason which impelled 
the plaintiff to take in a partner was to obtain means 
for the erection of the new building on 15th and Farn- | 
ham streets. And having secured this by the agree- 

ment of the defendant to go on and erect the building, 

he does not seem to have cared to hold him strictly to 

time, for paying into the firm whatever sum might 

still be required to make his part equal to that put in 

by the plaintiff; nor does it seem that it was known 

by either party until long after the completion and 

occupancy of the new building whether the cost of the 

same would not equal the amount put into the firm by 

the plaintiff. 

It appears as well from the evidence as from the re- 
port of the referee that the said new building was 
completed by defendant some time in September fol- 
lowing the date of the co-partnership, May 1, 1874, at 
a cost of $18,755.99—being nearly five thousand dol- 
lars less than the amount contributed to the partner- 
ship fund by the plaintiff; but that so little impor- 
tance was attached to such deficiency that plaintiff did 
not, until a comparatively recent period, even inquire 
the cost of said building; and it appears probable 
that he was quite surprised to learn that such cost did 
not nearly equal the sum contributed to said business 
by him. 

It appears from the evidence and the report of the 
referce that the amounts severally drawn out of the | 
business by the plaintiff and by the defendant, each of 
the four and a half years of the partnership, have been 
nearly equal, but that during such time the defendant 
has from time to time paid in money considerably in 
excess of that paid in during the same time by the 
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plaintiff, so that at the time of the commencement of 
this action the deficiency of the defendant amounted 
to only $594.42. 

Mr. Justice Story says in Dexter v. Arnold et al., 3 
Mason, 284: ‘Interest is not allowed upon partner- 
ship accounts generally until after a balance is struck, 


‘ or a balance is struck on a settlement between the 


partners, unless the parties have otherwise agreed or 
acted in their partnership concerns.” This I under- 
stand to be the true rule, and although some of the 
cases seem to recognize a different one, yet I think 
that upon a close examination it will be found that 
where interest has been allowed the cases have been 
controlled by special facts not presented by the case at 
bar. 

The case of Stoughton v. Lynch was twice before the 
court of chancery of the state of New York. 1 Johns. 
Ch., 467, 2Id., 210. In this case there were articles 
of co-partnership in writing, entered into by the par- 
ties then residing in the United Netherlands, by which 
they agreed to establish a trading house in New York. 
The plaintiff was to proceed to New York for that 
purpose as soon as possible after the Ist day of May 
ensuing. The partnership was to continue for seven 
years after the plaintiff arrived in New York, and 
then six months after notice of separation. The plain- 
tiff was to be the active partner and take the laboring 
oar, and the profits were to be equally divided. The 
capital was to be 7,500 pounds sterling, of which the 
defendant was to furnish 5,000 pounds, and the plain- 
tiff the residue, and to pay an interest of five per cent 
_ on his deficiency of capital, the capital and profits to re- 
main in the house and be employed for the benefit of 
the concern during the partnership, withdrawing such 
part only as may be necessary for private expenses. 
* * A fair balance of the books of the firm was to be 
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made, signed, and approved by the parties annually. 
Neither party was to do business at New York on their © 
private account during the partnership, nor lend any 
of the capital stock, nor enter into any acceptances 
for account of the partnership without mutual con- 
sent, each party doing his best to promote the advan- 
tage of the company. * * The partnership was 
dissolved in July, 1795. 

The decretal order of reference of the 6th of July, 
1814, to a master to take and state an account between 
the parties, directed the defendant to be charged with 
interest upon all such sums of money as he may have 
drawn out of the co-partnership funds beyond the 
amount necessary for his private expenses. 

The master in his report stated that the defendant 
claimed, under the head of charges necessary for his 
private expenses: (1) 1200 dollars for his family ex- 
penses, at Bruges, from the sixth October, 1783—the 
day on which the plaintiff commenced business at 
New York—to the first of April, 1784; (2) 500 dollars 
expenses of moving from Bruges to London in April, 
1784; (8) 5,000 dollars, expenses in London from 
April 1, 1784, to the first of April, 1785 ; (4) 1,500 dol- 
lars for expenses from that day until the defendant’s 
arrival in New York, including the passage; (5) 5,610 
dollars for plate, harpsichord, carriage and horses, and 
furnishing house in New York; (6) 1,260 dollars an- 
nually for rent of a house in New York from April 1, 
1788, to third of July, 1795 ; (7) 1,050 dollars annual 
expenses of educating four children from 1792 to July 
8, 1795; all of which charges were disallowed by the 
master. On exceptions to the report the chancellor 
(Kent) said: “ The articles of co-partnership intended 
to preserve, in a state of progressive accumulation, 
the funds of the house, and the clause upon which the 
question before me has arisen, must be taken strictly. 
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This is evidently the sense and spirit of the agreement. 
It is expressly stipulated that the capital and profits 
of the company were to remain in the house and be 
employed for the benefit of the concern during the 
partnership, with this special exception—that such part 
only as might be necessary for private expenses. * * 
* The least that I could do in this case was to make 
him pay interest on all moneys withdrawn beyond the 
private necessity expressed in the contract.” 

It will thus be seen that the contract or articles of 
co-partnership controlled this case, and that it sheds 
but little light upon a case like the one at bar. 

The case of Reynolds et al. v. The Heirs and Adms. of 
Mardis, 17 Ala., 32, is also cited by appellant. In 
that case it appears that many years before the date of 
the decision “‘ Walker Reynolds and Samuel W. Mar- 
dis entered into an agreement which made them part- 
ners, for the purpose of buying and selling Indian 
lands situated in the Coosa and Talapoosa land dis- 
trict. Each partner was to furnish an equal amount 
of capital, and after the purchases were made and the 
land sold the net profits, after refunding the capital, 
were to be equally divided between them. Mardis 
was to make purchases from the Indians, either by 
himself or through others. Under this agreement 
Reynolds advanced a considerable amount of money to 
Mardis, who purchased a number of tracts of land. 
Before these lands were sold Mardis died, and the ob- 
ject of the cross-bill filed by Reynolds against his 
heirs and representatives was to ascertain the lands 
purchased, to have them sold, and the accounts of the 
partnership settled. It became necessary to ascertain 
how much money each partner had advanced in the 
purchase of the lands, and a reference was made to 
the register of the court for this purpose, who in the 
year 1844 reported that there had been invested in the 
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purchase of lands $13,425.55; that of this sum Rey- 
nolds had advanced $7,568.68 and Mardis the sum of 
$5,861.874, and consequently that Reynolds had ad- 
vanced $1,701.804 more than Mardis. Reynolds 
claimed that interest should be allowed him in the 
settlement upon the sum which had been advanced by 
hima, over and above his proportionate share according 
to the terms of the agreement.” 

' The court allowed him interest on one half of the 
said sum. Although the court treats this as a case of 
partnership it certainly was not such in a general 
sense, but was more in the nature of a joint invest- 
ment of money to await natural increase and enhance- 
ment of the value of real estate. The parties agreed 
to make certain purchases of Indian lands, to be after- 
wards sold on speculation. Mardis, who was to be 
the active business man, received from Reynolds the 
amount of money above stated, and agreed to put an 
equal amount of his own money with it and invest 
the same in lands. This he to some extent failed to 
do, having put iuto the speculation considerably more 
of his partner’s money than he did of his own. It 
seems that these investments, or a portion of them, 
remained for many years before all the lands were 
sold and the venture wound up. The whole profits of 
this business, actual or anticipated, were very much 
in the nature of interest on money. The work of 
making the investments, all of which was done by 
Mardis, does not seem to have been regarded as of 
any value, at least no notice is taken of it in the case. 
This money should have been regarded as invested, 
rather than as being used in a partnership business in 
any proper sense. It was manifestly within the spirit 
of the original agreement that the party who fur- 
nished an excess of the capital should either draw in- 
terest on one-half of such excess or be entitled to a 
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proportionate interest in the venture above that of the 
other party. In this respect this case is clearly dis- 
tinguishable from the case at bar. 

The case of Morris v. Allen, 14 New Jersey Equity, 
44, is where an engineer and a broker entered into a 
joint contract with a railroad company to build a rail- 
road, “the complainant to contribute his credit, skill, 
and financial ability as a railroad contractor and ne- 
gotiator of securities, and to have immediate charge 
of the finances of the firm; the defendant to contrib- 
ute his skill and experience as an engineer, and to 
have the entire control and superintendence of the 
road. The business of the firm was the construction 
and equipment of a railroad, the contract price of 
which was $238,286; of this sum $113,000 was to be 
paid in bonds of the company, payable in ten or fif- 
teen years, $50,000 in the capital stock of the com- 
pany, which could produce no revenue and have no 
market value until the work was completed, and only 
$75,286 in cash. Payments were to be made on the 
monthly estimates as the work progressed. The firm 
had no capital, and of necessity they must have relied 
upon temporary loans and upon the sale of the bonds 
to furnish capital to conduct their operations. In 
June and in January and April, 1855, Morris was in 
advance to the firm over $90,000. This fact must 
have been known to Allen and acquiesced in by him.” 

The court allowed the plaintiff interest on these ad- 
vances, but manifestly not upon the principle that 
they were advances of capital in excess of that ad- 
vanced by his co-partner—for we have seen that the 
firm had no capital—but as temporary loans made by 
the plaintiff on his own credit, and used for the bene- 
fit of the firm. 

The case of Hodges v. Parker et al., 17 Vt. 242, 
where interest was allowed to the individual members 
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of the firm who had advanced money for the benefit 
of the firm, in an action brought to liquidate the con- 
cerns of the firm, is plainly distinguishable from the 
case at bar in this, that in that case there was no 
question as to whether either of the parties had failed 
to contribute his proper share of capital, but so far as 
can be gathered from the very meagre report, the par- 
ties had been engaged in buying and selling wool un- 
der the name of “ The Wool Co.” Some of the in- 
dividual partners had advanced money in the nature 
of loans (as I understand it) to the company. Inter- 
est was, as I think, properly allowed on these ad- 
vances, but not within the reason contended for by 
appellant in the case at bar. 

Having already written at considerable length for 
the purpose of showing that those cases, which might 
seem to lay down the law different from the conclu- 
sions which I have come to, really do not, I deem it 
unnecessary to comment upon any of the cases cited 
by appellee further than to say that I think they fully 
sustain the position taken by him, and which the 
court is obliged to sustain. 

The decree of the district court is therefore af- 
firmed. 


DeEcREE AFFIRMED. 
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Anna M. GoopRICH AND OTHERS, PLAINTIFFS IN ERROR, 
v. Tue City or OMAHA, DEFENDANT IN ERROR. 


1. Cities: CHANGE OF GRADE: -DAMAGES: SPECIAL ASSESS- 
mENT. Damages occasioned by a change of the established 
grade of a street, which have been ascertained and paid to 
property owners, as provided in sec. 40 of the act to incorpor- 
ate cities of the first class, cannot be re-imbursed to the city 
by means of a special assessment laid upon the lots abutting 
said street. ° 


Whether, in view of the constitu- 
tional provision that ‘the property of no person shall be ta- 
ken or damaged for public use without just compensation” 
[Sec. 21 Bill of Rights], a statute expressly authorizing such 
assessment could be upheld, guere. 


Error to the district court for Douglas county. The 
action was brought there to set aside and perpetually 
enjoin the collection of a special tax levied upon real 
estate of plaintiffs, by the city council of the city of 
Omaha, to defray the expense of bringing a part of 
Farnham street to the established grade. The defend- 
ants demurred to the petition, and the court, by Sav- 
AGE, J., sustained the demurrer and rendered judg- 
ment for the defendants. 


George E. Pritchett, for plaintiffs in error, cited: 
Hurford v. City of Omaha, 4 Neb., 340. 


Charles F’. Manderson, for defendant in error, cited: 
Secs. 40, 41, 42, and 45, Gen. Stat., 128, 124. Scoville 
v. Cleveland, 1 Ohio State, 126. Butler v. Toledo, 5 Ohio 


Notsz.— Where a building is erected on a lot abutting on a street 
of a city prior to the establishment of the grade thereof, the city is 
not liable for damages sustained by the owner in consequence of a 
lowering or cutting down of the street in front of said lot in conform- 
ity to the street grade. Nebraska City v. Lampkin, 6 Neb., 31. And 
see this same case for evidence necessary to prove the establishment 
of a grade.—Rep. 
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State, 225. Hill v. Higdon, 5 Ohio State, 243. Ernst 
v. Kunkle, 5 Ohio State, 521. Northern Indiana R. R. 
v. Connelly, 10 O. 8., 160. Oreighton v. Scott, 14 Ohio 
State, 4388. Hines v. Leavenworth, 3 Kansas, 186. 
Lumsden v. Cross, 10 Wisconsin, 282. Dorgan v. Bos- 
ton, 12 Allen, 223. McGree v. Pittsburg, 46 Penn. St, 
358. Hammett v. Philudelphia, 65 Penn. St., 146. 

“On petition to municipal authority asking that a 
street may be paved, the city council may regulate the 
surface of the street by filling and ‘excavating prepar- 
atory to paving it, and include as a necessary incident 
the cost of such grading in the assessment for the 
costs of the paving.” State v. Elizabeth, 1 Vroom, 364. 
“ The word pave means everything necessary thereto.” 
Buell v. Ball, 20 Towa, 282. ‘ Macadamizing means 
trimming and guttering.” Mc Namara v. Estes, 22 
Towa, 246. 


Lakg, J. 


The only question in this case is whether damages 
occasioned by a change of the established grade of a 
street, which have been ascertained and paid to prop- 
erty owners, as provided in Sec. 40 of the Act to In- 
corporate Cities of the First Class [Gen. Stat., 123], 
can be reimbursed to the city by means of a special 
assessment laid upon the lots abutting said street. The 
question itself seems to suggest a negative answer, 
for it would be highly absurd to denominate the mere 
formality of handing a sum of money to a lot owner 
as damages, and at once recovering it from him by 
means of a special assessment upon his damaged prop- 
erty, a payment. Fortunately the legislature have 
neither recognized nor permitted such a course to be 
_ pursued. 

The section of the statute referred to provides that 
a grade once established may be changed, but only 
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upon certain conditions—one of which is that the 
damages occasioned by the change, after being ascer- 
tained as therein directed, be tendered to the “ prop- 
erty owners, or their agents, before any such change 
of grade shall be made.” 

In Hurford v. The City of Omaha, 4 Neb., 886, the 
provisions of this section were held to be mandatory, 
permitting no change of a grade once established un- 
less observed. The “change of grade” here provided 
for has no direct reference to actual work upon the 
street, which may not take place for months, or even 
years, after the “‘ change” is made, but merely to the 
ideal rise and fall or elevation of its surface between 
given points as re-established, considered in compari- 
son with the old grade and shown by proper profile, 
and to which it may thereafter be lawfully brought, 
either by cutting down or filling.in, or both. In es- 
tablishing or re-establishing the grade of a street or a 
portion thereof, it cannot be supposed that reference 
is had solely to the wants or conveniences of the own- 
ers of property abutting thereon, but rather to a sys- 
tem of grades for the ways of the entire city, devised 
for the benefit of all. Such evidently was the view 
taken by the legislature in providing for the payment 
of damages by the city prior to making any change in 
an established grade. 

But from whence‘is the necessary money with which 
to make payment or tender of these damages to come? 
In the absence of a special provision for raising it we 
know of but one source—the general fund of the city. 
From this fund it was doubtless intended by the leg- 
islature that it should be taken as a legitiniate ex- 
penditure, and there is no provision made for its re- 
payment. Had it been the intention of the legislature . 
that the amount thus expended should be returned to 
the treasury by means of a special assessment against 
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the property on the line of the street, including that 
damaged, such intention would doubtless have been 
expressed in unambiguous language. At all events, 
it must be so expressed before we can consent to the 
enforcement of so unjust a rule in the distribution of 
the burdens of government. 

The claim of counsel for the city that such special 
assessment is authorized by the next succeeding sec- 
tion of the statute is, we think, unwarranted. This 
section does not in any way refer to the steps neces- 
sary to the nominal establishment or change of the 
grade of a street, avenue, or alley, but simply to the 
actual labor and expense of bringing it to the “ estab- 
lished grade,” and in paving, macadamizing, or other- 
erwise improving the same for public use. That the 
“‘ grading” of a street, for which the abutting propri- 
etors may be specially taxed, does not include the ex- 
-penses incident to the establishment of the grade is 
apparent from an inspection of other sections of the 
same act, particularly sec. 48, which provides that: 
“ All grading, paving, macadamizing, or guttering of 
any streets, avenues, or alleys in the city, for which, 
or any part thereof, a special tax shall be levied, shall 
be done by contract with the lowest responsible bid- 
der, to be determined by the council.” Not only is 
there nothing in the statute from which it can reason- 
ably be inferred that the legislature intended this bur- 
den might be specially assessed, either in whole or 
part, upon the property damaged, but in view of the 
constitutional provision that “the property of no per- 
son shall be taken or damaged for public use without 
just compensation” [sec. 21, Bill of Rights], it may © 
well be doubted that an express enactment to this 
effect could be upheld. 

Several cases are cited by defendant’s counsel in 
support of such assessment, but an examination of the 
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statutes under which they were decided will show, we 
think, that on this particular question they cannot 
properly be regarded as authority here. The first of 
these cases, and the one most relied on, is that of 
Scofield v. The City of Cleveland, 1 Ohio State, 126, 
where, as will be seen, the city charter provides “ that 
any one damaged by reason of such improvement may 
file his claim in writing in the office of the city clerk 
within ten days after the expiration of said six weeks’ 
notice; and the said committee shall assess damages, 
if any, to such claimants, and shall add the same to 
the costs of the improvement, as a part of the ex- 
pense thereof, to be assessed as aforesaid,” upon the 
‘grounds abutting upon the street or roads improved. 

Being of opinion that there was no authority for 
including the expenses incident to changing the grade 
in the amount assessed upon the property in question, 
the judgment of the court below must be reversed; 
and a judgment entered in this court conformably to 
the prayer of the petition. 


JUDGMENT ACCORDINGLY. 


Wititam H. Green and JoHN BALDWIN, PLAINTIFFS 
IN ERROR, V. THE STATE OF NEBRASKA, DEFENDANT 
IN ERROR. 


Criminal Law: WRIT OF ERROR: FINAL JUDGMENT. G. and 
B. were indicted for murder, and on the trial of the cause 
the jury, after remaining out several hours, returned into 
court with a written statement that they had agreed to dis- 
agree. Thecourt apparently becoming satisfied that they could 
not agree discharged them in the absence of the accused and 
without their consent. The accused then moved for their dis- 
charge, which motion was overruled. Held, That the ruling 
of the court upon the motion was not such an order as can be 
reviewed on error before final judgment. 
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Error from Adams county, Gastin, J. 


Hinman g Neville, for plaintiffs in error. 


The Attorney General and C. W. McNamar, for the - 
State. 


Maxwe.., Cu. J. 


It appears from the bill of exceptions and stipulation 
that the plaintiffs in error were indicted at the March, 
1879, term of the district court of Adams county, for 
the murder of Luther Mitchell and that the jury on 
the trial of the cause being unable to agree, returned 
into court a written statement that they had agreed 
to disagree, and after some hesitation on the part 
of the court were discharged, the prisoners not being 
present at the time of such discharge, nor consenting 
thereto. The plaintiffs in error thereupon filed a mo- 
tion to be discharged from custody for various causes 
set forth in the motion. The motion was overruled 
by the court and the accused remanded to the custody. 
of the proper officer. They bring the cause into this 
_ court by a writ of error. Is the ruling of the court 
below upon the motion such a final judgment as will 
be reviewed on error in this court?- 

Section 480 of the criminal code provides that “a 
new trial, after a verdict of conviction, may be granted 
on the application of the defendant for any of the fol- 
lowing reasons affecting materially his substantial 
rights: 

First. Irregularity in the proceedings of the court, 
or the prosecuting attorney, or the witnesses for the 
state or any order of the court, or abuse of discretion, 
by which the defendant was prevented from having a 
fair trial. 
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Second. Misconduct of the jury, or the prosecut- 
ing attorney, or of the witnesses for the state. - 

Third. Accident or surprise, which ordinary pru- 
dence could not have guarded against. 

Fourth. That the verdict is not sustained by suffi- 
cient evidence, and is contrary to law. 

Fifth. Newly discovered evidence material for the 
defendant, which he could not with reasonable dili- 
gence have discovered and produced at the trial. 

Sixth. Error of law occurring at the trial. 

Section 503 provides for suspending the sentence in 
certain cases while proceedings in error are pending 
in the supreme court. 

Section 508 provides that after final judgment writs 
of error may be allowed, etc. [Gen. Stat., 831, 833.] 

A writ of error in this state is a writ of right, which 
is available to any person convicted of crime, for the 
purpose of having the case reviewed in the supreme 
court. [Const., Art. L, Sec. 23.] But it can issue 
only in cases where the judgment of the court below 
is final. In the case at bar the plaintiffs in error have 
not been convicted of the crime with which they stand 
charged in the indictment, nor has any final judgment 
been rendered in the case. If the order of the court 
overruling the motion to discharge the accused can be 
reviewed before a final judgment is rendered, why 
may not the ruling upon a motion to quash the indict- 
ment, or demurrer thereto, or a challenge to the array, 
or any interlocutory order, be subject to review, thus 
protracting a trial for years? But such is not the law. 

A jury should not be permitted to return, in place of 
a verdict, astatement that they had agreed to disagree; 
and if they do so they are liable to fine and imprison- 
ment for contempt. 

Section 471 of the criminal code provides that a jury 
in acriminal case shall take the following oath: “You 
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shall well and truly try, and true deliverance make, 
between the state of Nebraska and the prisoner at the 
bar (giving his name). [Gen. Stat., 827.] It is the 
duty of a jury to endeavor to agree upon a verdict. 
Justice to the parties interested and the obligations of 
their oath require that this should be done, and any 
agreement upon their part to evade such duty is a vi- 
olation of the same. As there is no final judgment in 
the case before this court, the proceedings must be 
dismissed for want of jurisdiction. 


JUDGMENT ACCORDINGLY. 


WituraM H. Lonersiiow, PLAINTIFF IN ERROR, V. THE 
State oF NEBRASKA, DEFENDANT IN ERROR. 


1. Practice in Criminal Cases: verpicr. On the trial of one 
L. for felony, after the cause had been submitted to the jury, 
and while they were considering their verdict, the court ad- 
journed until the following morning. After the adjournment, 
the jury, having agreed upon a verdict, were conducted into the 
court room and delivered their verdict of guilty upon one 
count in the indictment, and were discharged by the judge. 
Held, a privy verdict and of no force and effect, not having 
been affirmed in open court. 


AFFIDAVIT OF ATTORNEY. On the hearing 
of a motion for a new trial one of the attorneys for the accused 
made an affidavit that the verdict was received by the judge 
during an adjournment of the court, which was not denied. 
The contents of the affidavit were stated to the court, and the 
affidavit itself handed to the district attorney for examination, 
but it was not filed until after the hearing. Held, the objec- 
tion, if any, must be made to ita introduction as evidence; and 
if not so made is waived. 


Error to the district court of Lancaster county, 
Tried below before Pounp, J. 
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J. A. Marshall and J. L. Caldwell, for plaintiff in 
error, cited: Young v. Seymour, 4 Neb., 86. 


C. J. Dilworth, Attorney General, and J. C. Watson, — 
District Attorney, for the State, 


Maxwett, Cu. J. 


The plaintiff in error was convicted of an assault 
with intent to commit rape, at the March, 1879, term 
of the district court of Lancaster county, and sen- 
tenced to imprisonment in the penitentiary. He brings 
the case into this court by writ of error. 

It appears from the affidavit of J. A. Marshall, one 
of plaintiff’s attorneys, that the cause was tried on the 
tenth day of March, 1879, and that the verdict of the 
jury was received at 10 or 11 o’clock on the night of 
that day, and after the court had been duly adjourned 
to the morning of the eleventh of that mouth. This 
affidavit is not denied, but appended thereto in the 
record is this certificate: 

“T hereby certify that this affidavit, of which the 
foregoing is a copy, was not read to the court on 
the hearing of the motion for a new trial, but its con- 
tents were stated by counsel for defendant, and the 
affidavit was then handed to the district attorney 
before the close of the argument of said motion; but 
the same was not filed by the clerk until after the 
motion for a new trial had been argued and submitted. 

“§. B. Pounp, 
“6 Judge.” 

The propriety of a court stating objections in this 
manner may well be questioned. An affidavit used 
on a hearing should be filed before being read to the 
court, or its contents stated; but if not so filed until 
after the argument, when it is used on the hearing 
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without objection, the party filing it is entitled to the 
benefit of the same. ‘The objection should be made 
at the time it is offered in evidence, and if not so 
made the objection is waived. 

It appears from the affidavit in question that the 
verdict was received by the judge during an adjourn- 
ment of the court. This being the case it is a mere 
privy verdict, and of no force nor effect unless after- 
wards affirmed by a public verdict, given openly in 
court. Young v. Seymour, 4 Neb., 86. 

In the case above cited the judge about 9 p.m. or- 
dered the sheriff to adjourn court until 9 a.m. the next 
day, at the same time announcing aloud to the bar 
that the court would be at all times open for the pur- 
pose of receiving the verdict of the jury, if they 
should agree upon the same before midnight. The 
court was then adjourned. About 11 o’clock p.m. the 
jury having agreed upon a verdict, the judge, pursu- 
ant to the announcement made by him, received the 
same and discharged the jury, and it was held by this 
court that the verdict was a privy verdict. In that 
case the principal facts were embodied in a bill of ex- 
ceptions, and signed by the judge before whom the 
case was tried. 

Section 486 of the criminal code provides that 
“‘when the jury have agreed upon their verdict they 
must be conducted into court by the officer having 
them in charge. Before the verdict is accepted the 
jury may be polled at the request of either the prose- 
* euting attorney or the defendant.” [Gen. Stat., 830. ] 

A verdict, to be of any validity, must be delivered 
in open court. This was the rule at common law. 
Chitty says: ““When the jury have come to a unani- 
mous determination with respect to their verdict they 
return to the box to deliver it. The clerk then calls 
them over by their names, and asks them whether 
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they agree on their verdict, to which they reply in the 
affirmative. He then demands who should say for 
them, in which they answer their foreman. This be- 
ing done, he desires the prisoner to hold up his hand 
and addresses them: ‘Look upon the prisoner, you 
that are sworn; how say you, is he guilty of the fel- 
ony [or treason, etc.] whereof he stands indicted, or 
not guilty?? The foreman then answers ‘ guilty’ or 
‘not guilty,’ according to the conclusion to which 
the jury have arrived in their consultations. The 
officer then writes the word ‘guilty’ or ‘not guilty,’ 
as the verdict is, after the words ‘pro se’ on the rec- 
ord; and again addresses the jury: ‘Hearken to 
your verdict as the court hath recorded it; you say 
that A. B. is guilty [or not guilty] of the felony 
whereof he stands indicted, and so say you all.” 1 
Chit. Crim. Law, 635-6. 1 Bishop Crim. Pro., sec. 
1001. Under our statute the verdict must be in writ- 
ing, but this does not dispense with the requirements 
that the names of the jurors shall be called to ascer- 
tain that they are all present, and that they shall be 
asked if they all assent to the verdict. Either party 
may then, as a matter of right, have the jury polled, 
the object being to ascertain whether the verdict ren- 
dered by the foreman is concurred in by the others. 
The privy verdict rendered in this case being in effect 
no verdict, the judgment of the district court is re- 
versed and the cause remanded for further proceed- 
ings. 
REVERSED AND REMANDED. 
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Louis FRaAzIER, PLAINTIFF IN ERROR, V. S. B. Mruzs, 
JosnPy H. Myzrs, anp Ropert Hawk, DEFENDANTS 
IN ERROR. 


Mortgage Foreclosure: DECREE: JURISDICTION, One F., in 
1869, executed & mortgage upon certain real estate to one M., 
and in the year 1871 conveyed a portion of such real estate to 
one EH. F., who in 1874 conveyed the same to L. F., and in that 
year F. conveyed other portions of the mortgaged premises to 
L. F. In 1875 an action of foreclosure was commenced and 
F. and wife and L. F. were made defendants. Service was had 
upon F. and wife by publication, but no service was had upon 
L. F., who was a non-resident of the state. Default was taken 
against the defendants, and a decree of foreclosure and sule, 
the decree stating that ‘the defendants having been duly 
served with notice and brought intocourtherein.”” Held, That 
L. F. was not concluded by the recital in the decree as to no- 
tice from showing want of jurisdiction. 


Error to the district court for Richardson county. 
Tried below before Waavzr, J. The opinion states 
the case. 


Schoenheit g¢ Thomas, for plaintiff in error, cited 
Boswell v. Sharp, 15 Ohio, 467. Galpin v. Page, 18 
Wall., 373. Settlemier v. Sullivan, 97 U.8., 444. Free- 
man on Judgments, secs. 116, 117. 


George P. Uhl, for defendants in error, Myers and 
Hawke, cited Freeman on Judgments, secs. 127-132. 
Lessee of Paine v. Mooreland, 15 Ohio, 485. Lessee of 
Fowler v. Whiteman, 2 Ohio State, 270. Crowell v. 
Johnson, 2 Neb., 146. Bonsall v. Isett, 14 Towa, 309. 
Shawhan v. Loffer, 24 Iowa, 217. 


Maxwet, Cu. J. 


This action was commenced by the plaintiff in the 
district court of Richardson county to redeem certain 
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real estate claimed by him from a sale under a decree 
of foreclosure, to which he was not made a party. 
The petition alleges that on the twenty-sixth day of 
May, 1869, Francis Frazier executed a mortgage to 
Stephen B. Miles on the north half of section 33, town 
3 north, range 16 east, and on the north-west quarter 
of section 24, town 2 north, range 16 east, to secure 
the payment of the sum of $1800 and interest, which 
mortgage was duly recorded; that on the sixth day of 
July, 1871, Frazier and wife conveyed to Eugene 
Frazier the north-east quarter of section 33, which 
deed was duly recorded on the twenty-sixth day. of 
July of that year; that on the twenty-eighth day of 
October, 1874, Eugene Frazier and wife conveyed 
said land to the plaintiff, the deed therefor being filed 
for record on the fifth day of November, 1874; that 
on the twenty-eighth day of October, 1874, Francis 
X. Frazier and wife conveyed to plaintiff the north- 
west quarter of section 33, which deed was duly re- 
corded, but at what time does not appear. 

It is also alleged that in the year 1872 Miles re- 
leased the north-west quarter of section 24 above de- 
scribed, and that a large portion of said mortgage 
debt had been paid prior to the fifteenth of April, 
1874, and that on that day Francis X. Frazier and 
Miles agreed that all that was due on said mortgage 
was the sum of $583.41, and that Francis X. Frazier 
then executed and delivered to Miles his note for that 
amount, payable May 26th of that year; that on the 
twelfth of August, 1875, Miles commenced an action 
to foreclose the mortgage in the district court of Rich- 
ardson county, and Francis X. Frazier, Fra- 
zier, his wife, and Louis Frazier were made detend- 
ants; that no summons was served upon the plaintiff, 
nor was he served by publication or otherwise, nor 
did he have any notice whatever of the pendency of 
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the suit; that he made no appearance in the action, 
and the court acquired no jurisdiction as to him. 
Judgment was rendered in the court below dismissing 
the action. The plaintiff brings the cause into this 
court by petition in error. 

The only question before this court is, do the reci- 
tals in the decree of foreclosure estop the plaintiff 
from showing that the court had not jurisdiction as 
to him? The decree in that case is as follows: 
“Stephen B. Miles v. Francis X. Frazier, his wife, 

and Louis Frazier. 

“Now comes the plaintiff, and the defendants, hav- 
ing been duly served with notice and brought into 
court herein, and failing to answer or otherwise plead, 
make default. It is therefore ordered that a default 
be and the same hereby is entered against all the de- 
fendants, and the court do find that there is due to 
plaintiff from defendant, Francis X. Frazier, on the 
note described in the petition, the sum of $711.75, 
and that the same shall draw interest at the rate of 
twelve per cent per annum until paid, and that the 
same is secured by mortgage upon the real estate de- 
scribed in plaintiffs petition, and that said sum is the 
first and prior lien on said real estate against all the 
defendants herein, or any right or title they may have 
or claim therein. It is therefore considered, adjudged, 
and decreed that the said mortgage be and the same 
hereby is foreclosed against each and all of the de- 
fendants, and that said Francis X. Frazier pay the 
said amount, with twelve per cent per annum inter- 
est, and that in default of such payment the sheriff © 
of said county, who is hereby appointed special mas- 
_ ter commissioner for that purpose, be and is hereby 
ordered to appraise, advertise, and sell said real es- 
tate, to-wit: the north half of section 38, township 3 
north, range 16 east of 6th P. m., in Richardson county 
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* * *, as upon execution, and apply the pro- 
ceeds of such salg in satisfaction of the said amount 
due plaintiff, as aforesaid, and costs of suit taxed at 
$17.60.” 

It appears from the record that Francis X. Frazier 
and wife were notified of the pendency of the action 
by publication in a newspaper. The following is a 
copy of the notice: 


“LEGAL NOTICE. 


“Francis X. Frazier, and Frazier, his wife, 
will take notice that a petition has been filed in 
the district court of Richardson county, Nebraska, in 
an action wherein 8S. B. Miles is plaintiff, Francis X. 
Frazier, and Frazier, his wife, and Louis 
Frazier, are defendants. The object and prayer of 
said petition is for judgment for five hundred and 
eighty-three dollars and forty-one cents, with interest 
at the rate of twelve per cent per annum from May 
26, 1874, and foreclosure of a mortgage on, and order 
of sale of, the north half of section number thirty- 
three, in township three, range sixteen, in said county 
of Richardson. Said defendants are required to an- 
swer or otherwise plead to said petition, on or before 
October 4, 1875.” 

(StenED By ATTORNEY FOR PLAINTIFF.) 


It also appears that on the twelfth day of August, 
1875, a summons for all of these defendants had been 
duly issued by the clerk of the district court of Rich- 
ardson county, and delivered to the sheriff of said 
county, who, on the twenty-third of that month re- 
turned the same, with the following indorsement 
thereon: “ This thirteenth day of August, 1875, re-. 
ceived this writ. This twenty-third day of August, 
1875, after diligent search, I cannot find within-named 
defendants in my county.” 
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There is a stipulation, signed by the attorneys in 
the case, that the plaintiff and other witnesses testified - 
that the plaintiff purchased the lands in question in 
good faith, for a valuable consideration, and that no 
summons was ever served upon the plaintiff, and that 
no notice was given to him in any manner whatever, 
either by publication in a newspaper, or otherwise ; 
and that said plaintiff had no notice of any kind or 
knowledge of the pendency of the suit for the foreclo- 
sure of said mortgage; and that the plaintiff has re- 
sided in the state of Illinois for about twelve years 
last past, and now resides there. 

The question to be determined in this case was be- - 
fore this court in the case of Atkins v. Atkins, 9 Neb., 
161. 

In that case the recital of service in the decree was 
as follows: ‘On consideration whereof the court 
does find that due notice of the filing and pendency 
of this petition was given to the said defendant ac- 
cording to law;” yet it appearing that service was 
had by publication, and that the affidavit for service 
entirely failed to set forth the necessary facts to author- 
ize service by publication, the service was held void. 

A court obtains jurisdiction of the person of a de- 
fendant by service of summons, or by an appearance. 
Where service of summons cannot be had upon a de- 
fendant in this state, and it is necessary to obtain ser- 
vice by publication, it must appear that the steps re- 
quired by tiie statute have been taken to obtain such 
service. The reason is that the process of the court 
cannot lawfully extend beyond the boundaries of the 
state. The service at best is merely constructive. It 
is an admission on the face of the record that the de- 
fendant is not in the state, nor within the jurisdiction 
of the court, nor served with its process. In fact, it is 
a special proceeding, applying only to certain cases, 

10 
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and cannot be extended beyond those designated in 
the statute. If it is contended that public policy and 
the interests of the community at large require that 
the findings in such cases should be conclusive, it is a 
sufficient answer to say that principles of public pol- 
icy are best subserved by administering justice, and 
the interests of the community at large are best pro- 
tected by enforcing and protecting the rights of its 
individual members. 

To say that a court—the tribunal for administering 
justice—can, without the service of process in any 
form upon a defendant, or his appearance in the ac- 
- tion, render a judgment against him therein, which 
shall conclude him by its recitals of jurisdiction in its 
judgment from proving the want of jurisdiction, is to 
say that the court possesses a power not given to it by 
the constitution and laws of the state. Such a hold- 
ing would deprive a party of the constitutional guar- 
anty that no person shall be deprived of his property 
without due process of law. It would be a species of 
usurpation and despotism that should have no place 
in the jurisprudence of a country whose laws are 
based upon the principles of justice. When process 
has been served upon a party which is not void, but 
merely irregular, he will be concluded by a judgment 
of the court that such service is sufficient unless such 
judgment is afterwards set aside or modified. But 
when the service is void, or there is no service what- 
ever, the essential element is lacking—jurisdiction— 
to make a record which imparts absolute verity. 

In the case at bar it is clearly proved that there was 
no service of any kind upon the plaintiff; this fact ap- 
pears as well from the record of the suit to foreclose 
the mortgage as from the testimony offered by the 
plaintiff; and such being the case, he is not bound by 
the decree of foreclosure. 
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The judgment of the district court is reversed, and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


JOSEPH FRAZIER, PLAINTIFF IN ERROR, V. Louisa Syas, 
DEFENDANT IN ERROR. 


Exemption. One 8., being a resident of this state, actually en- 
gaged in the business of agriculture, and possessed of a span 
of horses, used to carry on his business, absconded, leaving 
the horses in the possession of his wife, who continued to carry 
on the business of agriculture. The horses in question were 
levied upon under an execution on a judgment against S. In 
an action of replevin, by the wife, Held, that the horses were 
not liable to be taken for the husband’s debt, and the wife, be- 
ing the head of the family, could claim the benefit of the ex- 
emption. 


Error to the district court for Fillmore county, 
where the cause was tried before Wzavsr, J. 


John P. Maule, for plaintiff in error, contended that 
the petition did not state facts sufficient to constitute 
a cause of action; that the plaintiff must be the debtor, 
a resident of the state and the head of a family, and 
at the time of the levy actually engaged in the busi- 
ness of agriculture; that the petition must show that 
the debt, to satisfy which the property in question 


Norge.—Partnership property is not exempt. Tills Case, 3 Neb., 
261. Wisev. Frey, 7 Neb., 135. 

A resident alien, who is the head of a family, although that fam- 
ily reside in a foreign country, is entitled to exemptions so long as 
he came to Nebraska with the intention of making it his home. 
The People v. McClay, 2 Neb., 9. Among the exempt articles men- 
tioned in the statute are ‘‘one yoke of oxen or pair of horses in 
lieu thereof.”? Held, That the object being toexempta ‘team’? for 
the debtor that ‘“‘a team of mules’? isexempt. State v. Cunningham, 
6 Neb., 93.—Rep. : 
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was levied on, was not for clerks’, laborers’, or me- 
chanics’ wages, etc.; that in order to claim and derive 
the benefit of the exemption statute, the debtor must 
bring himself and his property within its provisions ; 
that the evidence does not disclose that the defendant 
in error at the time of the levy was actually engaged 
in the business of agriculture; neither is there any 
evidence tending to show that the defendant in error 
is the head of a family, or was at the time of the levy; 
that a head of a family is defined to be a householder, 
and one who provides fora family ; there must be the 
relation of parent and child, or husband and wife. 
Gen. Stat., 618. 1 Bouvier’s Law Dic., 661. Keiffer v 
Barney, 31 Ala., 192. 


R. B. Likes and C. J. Dilworth, for defendants in 
error, cited Smythe on Homesteads, 524, 541. Wil- 
son v. McHlroy, 32 Penn. State, 82. McCarthy’s Ap- 
peal, 68 Penn. St., 217. Laws of Neb., 1877, p. 10. 
Miller Pleading and Practice, 515. Herman on Exe- 
cutions, 91. The amended petition was sufficient with- 
out any reference to the property being exempt from 
execution, as it states that the property was lawfully in 
the possession of the plaintiff below, and was taken by 
the defendant, and as he does not claim in his answer 
to have any authority to take the same, he has no 
right to controvert the right of the plaintiff below to 
the ownership or right of possession. If he had any 
right to take the property he should have set that fact 
up in his answer, and not have disclaimed or denied it. 


Maxwett, Cu. J. 


This is an action of replevin. It appears from the 
bill of exceptions that in October, 1877, one J. D. 
Syas resided with his family on his homestead in Fill- 
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more county, and was actually engaged in the busi- 
ness of agriculture, and was possessed of the horses 
in dispute. It also appears that during said month he 
: left his house, and has not since been heard from, and 
that at the time he left, the horses in question were the 
-only ones he possessed. Soon after Syas had left, these 
horses were levied upon by the plaintiff in error by 
virtue of an execution issued on a judgment recov- 
ered in favor of one Pinney and against Syas. The 
defendant in error, who is the wife of J. D. Syas, con- 
tinued to reside on the homestead, and brought an ac- 
tion of replevin and recovered the possession of the 
property, and on the trial of the cause judgment was 
rendered in her favor for a return of the property and 
damages for withholding the same. The cause is 
brought into this court by petition in error. 

It is clearly shown by the record that the defendant 
in error is a resident of this state, the head of a family, 
and at the time the property in question was levied 
upon was actually engaged in the business of agricul- 
ture, and that these horses were the only ones she pos- 
sessed. Under these circumstances they were exempt. 

‘Section 580 of the code provides that “no property 
hereafter mentioned shall be liable to attachment, 
execution, or sale, on any final process issued from any 
court in this state, against any person being a resi- 
dent of this state and the head of a family.” And it 
is also provided that ‘if the debtor he at the time 
actually engaged in the business of agriculture, in 
addition to the above enumerated articles, one yoke 
of oxen, or a pair of horses in lieu thereof.” [Gen. 
Stat., 618.] 

In the case of Darby v. Weyrich, 8. Neb., 174, it was 
held that the property which is exempt by law for the 
owner’s debts is not susceptible of a fraudulent alien- 
ation, 
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Syas, therefore, had a perfect right to dispose of 
this property as he saw fit, as it was not liable for his 
debts. But even if the property was subject to levy 
and sale upon execution in case the family should 
abandon their residence in this state, still, as it is 
shown that the wife and family continue to reside. 
here, the property was not liable. In case of the hus- 
band’s death the property would not thereby become 
subject to sale upon execution; why, then, should 
such liability accrue in case of his absence? It is the 
evident intention of the law that the exempt property 
in the possession of the family shall remain exempt 
so long as the family continue to reside in the state. 
Bonnell v. Dunn, 29 N, J. Law, 487. 

As was said in Bowker v. Collins, 4 Neb., 496, the 
homestead law being remedial in its character, should 
receive a liberal construction consistent with justice 
for the purpose of preserving a home for the unfortu- 
nate. And the same rule applies to the exemption of 
chattels. The law is for the benefit of the family of 
the debtor, and its benefits may be claimed by the ac- 
tual head of such family then residing in the state, 
although the husband may have absconded. 

The property in question not being subject to levy 
and sale upon execution, the judgment of the court 
below is affirmed. 


JUDGMENT AFFIRMED. 
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Southard v. Dorrington. 


A. W. Souraard, PLAINTIFF IN ERROR, V. DoRRINGTON 
& WILSON, DEFENDANTS IN ERROR. 


Mortgage Foreclosure: PAYMENT OF TAXES BY MORTGAGEE, 
D. and W., holding a mortgage against S., paid certain taxes 
due on the mortgaged property, and ina petition to foreclose 
the mortgage alleged that they paid the same to protect the se- 
curity, and asked to have such taxes added to the mortgage 
debt. The defendant answered the petition without denying 
that the payment was to protect the security, alleged certain 
irregularities in the proceedings and assessinent, which, if true, 
would have rendered a tax deed void; but did not allege that 
the lands were not subject to taxation, nor that the tax, if law- 
fully assessed, would not be a valid charge on the land, nor 
any ground for equitable relief. Held, on demurrer, the an- 
swer constituted no defense. 


Error to Richardson county district court. Tried 
below before Weaver, J. 


George P. Uhl, for plaintiff in error, cited: Morrill 
v. Taylor, 6 Neb., 236. Peyton v. Bliss, Woolworth, 
C. C. Rep., 175. Lessee of Hannel v. Smith, 15 Ohio, 
134. Blackwell on Tax Titles, 349. Cooley on Tax- 
ation, 198. 


Isham Reavis, for defendant in error, cited: Peet v. 
O’Brien, 5 Neb., 364. Wallace v. Brown, 22 Ark., 
118. Fisk v. Brunette, 30 Wis., 102. Dayton v. Rice, 

47 Iowa, 431. 


MaxweE 1, Cu. J. 


In August, 1879, the defendants in error filed a pe- 
tition in the district court of Richardson county to 


Norz.—See Peet v. O’Brien, 5 Neb., 861. Wood v. Helmer, ante 
page 66, and note.—Rxp. 
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foreclose a mortgage, executed by A. W. Southard, 
to secure the payment of a promissory note for the 
sum of $116, and interest, and for taxes paid. The 
allegation as to payment of taxes being “ that said 
mortgaged premises, to-wit, lots 8 and 4, in block 
121, have been sold at tax sale for delinquent taxes, 
on the seventh day of November, 1877, for the year 
1876, and also for delinquent taxes thereon for the 
years 1870, 1871, 1872, 1873, 1874, and 1875, which, 
together with the interest thereon, amounted to the 
sum of $97.05; and that on the ninth day of August, 
1879, your petitioners, for the purpose of protecting their 
security, and in their capacity as mortgagees, attended 
at the office of the treasurer of Richardson county, 
Nebraska, and redeemed the same from sale by pay- 
ing to said treasurer the said sum of $97.05, for which 
they received a certificate of redemption; * * that 
afterwards, on the eighth day of August, 1879, lots 
one, two, three, and four, of said mortgaged property, 
were again sold for delinquent taxes, at private tax 
sale, for all delinquent taxes then due thereon, 
amounting to the sum of $52.40, which amounts the 
plaintiffs pray may be added to the mortgage debt,” 
ete. 

To these allegations there is no denial by the plain-- 
tiff in error, but an answer was filed containing a 
number of counts, five of which are in substance as 
follows: That the taxes claimed by plaintiff to have 
been paid for the year 1873 were wholly void, and no 
charge either against said lots or against said defend- 
ant; that said lots were not assessed, as required by 
law; that the assessor did not take the oath required by 
law; and in fact took no oath at all; that the apparent 
levy for the year 1873 was illegal and wholly void ; 
that no tax list and duplicate were made as required 
‘by law, and no warrant was issued to the treasurer of 
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said county to collect any taxes upon said lots as re- 
quired by law, and any taxes paid by plaintiffs were 
no charges against said lots or this defendant. 

In the first and second counts it is also alleged that 
lots one, two, three, four, seven, and eight were as- 
sessed in bulk, and that the defendant (plaintiff in 
error) had no interest in lots seven and eight. The 
plaintiff in the court below demurred to the answer, 
upon the ground that the facts stated therein did not 
constitute a defense. The demurrer was sustained 
and a decree rendered for the plaintiffs in the court 
below (defendants in error). The cause is brought 
into this court by petition in error. 

The defendant in the court below in effect asks the 
court to render a decree declaring the taxes upon the 
lots in question null and void. Does his answer state 
facts sufficient to show the illegality of such taxes ? 

The effect.of the answer is to admit that the lots in 
question were assessed for the years designated, but 
alleges that they were illegally assessed. How ille- 
gally? We are told that they were not assessed as 
required by law; that the assessor did not take the 
oath required by law; that in fact no oath was taken; 
that no tax list and duplicate were made, as required 
by law; and no warrant was issued to the treasurer 
to collect said taxes, as required by law. These are 
very general allegations. The qualification “as re- 
quired by law” to such allegation destroys its force 
and effect. There is an entire absence of distinct 
facts, showing the illegality of the tax, sufficient to 
authorize this court in saying that such taxes are ille- 
gal and void. There is no allegation that the lands 
were not taxable, nor that the taxes imposed, if prop- 
erly levied, were not justly chargeable against the lots 
in question, nor that a higher tax had been levied 
upon these lots than those adjoining. Nor is there 
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any offer on the part of the defendant to pay what is 
justly due for taxes’ thereon. 

In an action at law for the possession of the premi- 
ses under a tax deed, the answer would be sufficient 
in all probability, but not in a proceeding in equity, 
to have the taxes, which appear to have been lawful in 
themselves, declared null and void. In such case the 
party must state facts showing his right to equitable 
relief. 

When the payment of taxes assessed on real estate 
is necessary to protect the security, the mortgagee 
may pay the same, and have the amount paid added 
to the mortgage debt as expenses necessarily incurred 
in protecting the security. Godfrey v. Watson, 3 Atk. 
Mir v. Hotchkiss, 14 Conn., 82. Williams v. Hilton, 35 
Me., 547. Page v. Foster, 7 N. H., 392. Kortright v. 
Cady, 23 Barb., 497. Brown v. Simons; 3 Am. Law 
Reg. (N. S)., 154 (44 N. H., 475). But the courts 
look with jealousy upon the demands of the mortga- 
gee beyond the payment of his debt as increasing the 
difficulties in the way of the right to redeem. But 
where the land is liable to taxation, and taxes, if le- 
gally assessed, would be a legal charge upon the 
same, and there are no special circumstances showing 
the tax to be unjust or inequitable, a court of equity 
will not declare such tax void because some of the for- 
malities necessary to make a tax deed valid have not 
been complied with. A party relying upon a tax 
deed relies upon his title, and must stand or fall upon 
that. But if he seeks to enjoin the collection of taxes 
he must offer to do equity by paying or offering to 
pay what in justice he should pay. Nor in such case 
is the mortgagee required to permit the land to be 
sold, when such sale would impair his security for the 
debt. As there is no denial in the answer that these 
taxes were paid to protect the security—and so far as 
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appears they were taxes which, if properly assessed, 
would have been a charge upon the lots in question— 
the demurrer to the answer was properly sustained. 


JUDGMENT AFFIRMED. 


. JOSEPH WALTER, GUARDIAN, ETO., APPELLEE, V. FRANK 
Wata ann Anna WALA, APPELLANTS. 


Mortgage Foreclosure: GUARDIAN AND WARD. An action 
was commenced by W., a3 guardian of certain minor heirs, to 
foreclose a mortgage belonging to them upon certain real es- 
tate. The mortgagor and wife answered the petition, alleging 
that the note and mortgage belonged to the estate and not to 
the heirs. It appearcd from the record that the administratrix 
had made final settlement of the estate, and that the note and 
mortgage were delivered to the guardian as the property of his 
wards. Held, That he could maintain the action. 


Appzau from Cuming county, Barngs, J. 
Uriah Bruner, for appellants. 

T. M. Franse, for appellee. 

MaxwELL, Cu. J. 


In February, 1879, the plaintiff, as guardian, com- 
menced an action in the district court of Cuming 
county to foreclose a mortgage given by the defend- 
ants Frank Wala and Anna Wala to one Mary Ham- 
pel upon certain real estate in said county. Prior to 
the commencement of the action Wala and wife con- 
veyed the real estate in question to Duda. Smith was 
a judgment creditor of Wala. Duda and wite and 
Smith made default. Wala and wife answered the 
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petition of the plaintiff, denying that said heirs had 
any transfer or assignment of the note in question, 
and denying that any distribution had been made of 
said note and mortgage to said heirs, as provided by 
law, or that said minor heirs had any right or title to 
the same, and alleging that said note and mortgage 
were the property of the estate of Leopold Hempel, 
deceased, and that Sophia Hempel is of the age of 
eighteen years and over. A decree was rendered in 
the court below in favor of the plaintiff. The defend- 
ants Wala and wife appeal to this court. 

It appears from the bill of exceptions that the ad- 
ministratrix had made final settlement of all matters 
pertaining to the estate, and that the note and mort- 
gage in question had been delivered to the plaintiff as 
a part of the personal estate of his wards before the 
commencement of this suit. Under such a state of 
facts will it be seriously questioned that the guardian 
could not maintain an action to foreclose the mort- 
gage? No case has been cited holding that he did 
not possess such authority, and I think none such can 
be found. It is the duty of a guardian to care for and 
protect the interests of his wards; to keep their mon- 
eys productive, and, when deemed necessary, collect 
outstanding debts and re-invest the money thus col- 
lected. He is amenable to the court for his acts, and 
must account for all the money belonging to his 
wards which he receives. The plaintiff in this case is © 
shown by the testimony to have been in possession of 
the note and mortgage in question, and the defendants 
do not claim to have any defense to the same. 

It is clear that justice has been done in the prem- 
ises. The judgment of the district court is therefore 
affirmed. 

JUDGMENT AFFIRMED, 
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Owen W. Corton, APPELLEE, v. Joun S. GREGORY AND 
OTHERS, APPELLANTS. 


1. Delivery of Deed: coNDITION: FINDING OF REFEREE 
IMMATERIAL. A deed deposited as an escrow was to be deliv- 
ered by the depositaries, when they should receive a good and 
sufficient warranty deed of certain property for the grantor. 
The referee found that: ‘‘ Plaintiff was never given or ten- 
dered any conveyunce, sufficient or otherwise,”’ of the property. 
Held, That this finding of the referee was immaterial, inas- 
much as the receipt of such conveyance by the depositaries 
was all that was required by the condition of the deposit. 


The rule that a fraudulent delivery by or 
procurement from the depositary of a deed deposited in escrow 
will not operate to pass the title, even in favor of a subsequent 
purchaser in good faith without notice, will not be carried to 
the extent of enabling the grantor to recognize the grantee’s 
possession of the instrument as valid for some purposes, and to 
disclaim it as nugatory for all other, especially when to do so 
would result in injury to an innocent party. 


Owen W. Corron brought an action in the district 
court of Lancaster county against EH. Mary Gregory, 
John 8. Gregory, and others, alleging in his petition 
that in January, 1875, he owned certain lots in the 
city of Lincoln, and on the twentieth of February fol- 
lowing, he and his wife executed their certain ‘“‘scrowl” 
or writing, and delivered the same to McMurtry & 
Gregory to be the deed of Cotton and wife, and to be 
thereafter delivered to E. Mary Gregory, the grantee 
’ in said deed, solely and only upon the performance by 
the said E. Mary Gregory of the material and future 
condition of payment by her to, the plaintiff of the full 
consideration for the conveyance of said lots, by the 
said E. Mary conveying and deeding by a good and 
sufficient warranty deed to the plaintiff the one-six- 


Norz.—See note to Patrick v. McCormick, ante page 1.—REp, 
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teenth interest and part of a mine in Colorado; that 
said condition was never performed ; yet said McMur- 
try & Gregory, who held the same merely as an es- 
crow, delivered said deed or writing to E. Mary 
Gregory, etc.; that on twenty-second day of February, 
1875, said deed so wrongfully delivered was filed for 
record, etc.; that portions of the lots were conveyed 
by E. Mary to others, but said deed being utterly void 
none of her grantees nor any other of the defendants 
who were judgment creditors of E. Mary had any title 
thereto, ete. 

The cause was sent to a referee, whose findings of 
fact and law, sufficient to an understanding of the case 
made here, are set forth in the opinion. 

A decree was rendered by Pounp, J., in favor of 
Cotton, and the Gregorys appealed. 


John S. Gregory and James E. Philpott, for appel- 


lants, 


Lamb, Billingsley ¢ Lambertson, for appellee, cited 1 
A. K. Marsh., 495. 382 Vermont, 314. 18 New Jer- 
sey Hq., 541. 9B. Mon., 413. 7 Cal., 171. 21 Wis., 
458. 17 Maine, 107. 2 Root, 338. 


Lakg, J. 


None of thé evidence on which the referee based 
his findings of fact is before us, but as no question is 
made as to its sufliciency to support them, they must 
be taken as conclusive between the parties. The only 
subject ‘of present inquiry, therefore, is whether, in 
view of the facts so found, the referee’s conclusions of 
law, and the decree of the district court thereon, can 
be sustained. 

There can be no doubt, from the facts found by the 
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referee, that the confidence reposed by the plaintiff in 
McMurtry and Gregory was much abused by them in 
dealing with his property intrusted to their manage- 
ment in a manner neither contemplated nor warranted 
by the arrangement between them. But this fact 
must not lead to the violation of well established rules 
of law in redressing the wrong done. 

The third fact reported by the referee is that “the 
condition of the escrow was that said deed was to be 
delivered to the said E. Mary Gregory, grantee, only 
when a good and sufficient warranty deed of a one-six- 
teenth interest of and to the Buchanan silver mine of 
Georgetown, Colorado, should be received by said 
McMurtry & Gregory for Cotton, the plaintiff.” 

From whence this mineral interest was to come 
does not appear. There is nothing to show that it 
was to be furnished or conveyed by E. Mary Gregory. 
The inference from what does appear is rather that the 
firm of McMurtry & Gregory were to procure it from 
some other source by their own means, and that the 
conveyance of the lots in question by Cotton to Mrs. 
Gregory was to be the consideration therefor, and 
inure to their benefit. It would seem, therefore, that 
Cotton intrusted his escrow, if not to his nominal 
grantee, at least to the rea] parties interested therein. 
And it will be noticed that its final delivery was not 
dependent upon the receipt of the deed for the inter- 
est in the silver mine by Cotton, but by McMurtry & 
Gregory, his agents, and the parties who had under- 
taken to obtain it. 

As before shown, the plaintiff’s escrow was to be 
delivered to the grantee named therein, when Mc- 
Murtry & Gregory should receive for Cotton a proper 
conveyance of the mining interest provided for. By 
the finding of the referee no tender of such convey- 
ance to Cotton was necessary before the escrow was 
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‘passed over to Mrs. Gregory, so that the fifth finding, 
that “ plaintiff was never given or tendered any con- 
veyance, sufficient or otherwise, of any interest in the 
Buchanan silver mine at any time before the com- 
mencement of this action,” is wholly immaterial, as 
McMurtry & Gregory do not appear to have been un- 
der any obligation to make such tender. If they had 
received such conveyance for Cotton, and held it sub- 
ject to his order, that would have fulfilled the condi- 
tion of the deposit of the escrow. There ought, 
therefore, to have been a finding upon this point in 
order to show the defendants in default. 

The referee also finds that after the delivery of the 
deed to E. Mary Gregory one of the lots therein de- 
scribed was sold to one Jacob Zeh, to whom title 
. thereto was conveyed through the deed in controversy. 
And in reference to this sale and conveyance to Zeh 
the referee finds that Cotton first learned of it in Oc- 
tober or November, 1876; and in December, 1876, 
McMurtry, one of the firm of McMurtry & Gregory, 
to whom the deed was intrusted in escrow, paid and 
turned over to plaintiff the proceeds, which plaintiff re- 
ceived, and retains.” 

From the fact of the receipt of the proceeds of the 
sale of this lot to Zeh, the referee concludes, very 
properly, that the plaintiff had notice in December, 
1876, of the delivery of the deed to Mrs. Gregory. 
That he had such notice is abundantly shown also by 
this other fact found by the referee, viz.: that in 
“May or June, 1875, and before plaintiff heard of 
the sale to Zeh, E. Mary Gregory sent by mail to 
Georgetown, Colorado, where he then was, a deed of 
re-conveyance of the premises, * * * with war- 
ranty of title, which deed plaintiff retained in his pos- 
session about two years,” when he returned it to her. 
This return, however, was not until he discovered that 
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certain incumbrances had been put upon several of 
the lots while the title was in Mrs. Gregory. 

After this notice that the deed was delivered, and 
having thus recognized it as valid for the transmis- 
sion of title to Zeh, and to himself, surely Cotton is 
not in a situation to claim, successfully, that it is void 
for want of delivery as to other bona fide purchasers, 
without notice of his latent equity in the property. 
With this view of the case, an inquiry becomes nec- 
essary as to the bona fides of the claims of other of the 
defendauts, third parties, who by the pleadings are . 
shown to have interests that should be disposed of, 
and which seem to have been entirely overlooked or 
disregarded by both referee and court. To determine 
these interests properly a reformation of the pleadings 
may be necessary. And holding as we do, that under 
the facts found by the referee there was a valid de- 
livery of the deed as to innocent third parties, and it 
being conceded that Mrs. Gregory has already volun- 
tarily made and delivered to the plaintiff a deed of re- 
conveyance of all her interest in the lots, which, for 
aught that appears, is still available to him, it is ex- 
ceedingly doubtful whether, without such reforma- 
tion, any relief whatever could be afforded in this 
form of action. It may be that he should resort to 
the covenants of the deed of re-conveyance, or to an 
action for damages against his agents, McMurtry and 
Gregory. 

While we recognize fully the rule that a fraudulent 
delivery by, or procurement from, the depositary of a 
deed deposited as an escrow will not operate to pass 
the title even in favor. of a subsequent purchaser in 
good faith, without notice, still we cannot permit 
it to go to the extent of enabling the grantor to affirm 
or recognize the grantee’s possession of the instrument 
as valid for some purposes, and to disclaim it as being 

11 
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nugatory for all other, especially when to do so would 
result in an injury to an innocent party. For these 
reasons the judgment must be reversed, and the cause 
remanded to the court below for further proceedings 
in conformity herewith. 


REVERSED AND REMANDED. 


State Bank or NEBRASKA, PLAINTIFF IN ERROR, V. 
Joun H. GREEN, DEFENDANT IN ERROR. 


- 


Sale of Real Property Under Execution where Stay 
Bond has been Filed. The purchaser of real property, at 
a sale under an execution issued while an eflicient supersedeas 
bond is on file, stuying proceedings under the judgment or or- 
der awarding it, acquires no rights as against the owner. And 
where such a sale is set aside, as it should be, on motion, it is 
the duty of the court, so far as possible, by summary orders, to 
place all parties in statu guo. 


While the doctrine that all rights acquired under a 
judicial sale, made while the judgment is in force, should be 
protected, is fully recognized, yet it must be understood that 
this doctrine is properly applicable “ only when the power to 
make the sale is clearly given.” 


8. Under our law governing sales of real property on ex- 
-  ecution the title of the purchaser depends entirely upon the 
sale being finally confirmed; and until this is done the rights 

of the execution debtor are not certainly divested. 


4, : INNOCENT PURCHASER. An averment, “that on or 
about the fifth day of February, 1879, the plaintiff in the above 
entitled action sold to one Thos. H. Lee the premises described 
in the petition in said action, for a valuable consideration,” is 
not sufficient to show Lee to have been a bona jide purchaser. 


INTEREST ON PURCHASE MONEY REFUNDED. The al- 
lowance of interest on money ordered refunded to the pur- 
chaser, at an execution sale subsequently set aside, for the time 
it was in the hands of the judgment creditor, is not made as a 
statutory right, but rather as an equitable adjustment of dam- 
ages presumed to have been sustained by being deprived of the 
use of the money. 
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TuHIs is a petition in error brought to reverse an or- 
der of the district court for Washington county, made 
November 26, 1879, in an action brought to foreclose 
a mortgage made by John H. Green, in which the 
State Bank of Nebraska was plaintiff and John H. 
Green and John I. Redick were defendants. 

The action was commenced on the twenty-sixth day 
of April, 1876, and was brought to foreclose a mort- 
gage made by the defendant Green to secure a note . 
made by him to Redick, and by Redick indorsed to 
the plaintiff. A decree was rendered in the action on 
the twenty-ninth day of November, 1876. An order 
of sale-issued upon the decree, and the mortgaged 
premises were sold to the plaintiff, and on the sixth 
day of December, 1877, an ‘order was made contirm- 
ing the sale of the mortgaged premises, and awarding 
execution for the deficiency of $9944.73. On the fif 
teenth day of December, 1877, the defendant Green 
filed a bond on appeal to supersede the execution of the 
order confirming the sale of the mortgaged property 
and awarding execution for deficiency, but no further 
proceedings on appeal from that order were taken.— 
On the first day of March, 1878, under a@ stipulation. 
signed by attorneys for Green, an execution was issued 
to Douglas county, based upon the order confirming 
the sale of the mortgaged property and awarding ex- 
ecution for deficiency, under which execution prop- 
erty of Green in Douglas county was levied upon but 
not sold. Subsequently, and on the seventh day of 
October, 1878, by virtue of an order of sale based on 
the execution for the deficiency, issued March 1, 1878, 
property of Green in Douglas county, levied on under 
the execution, was sold by the sheriff of Douglas 
county to divers persons, and among them John I. 
Redick and Meyer Hellman, who paid the purchase 
money to the sheriff. On the sixth day of November, 
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1878, the sales of Green’s property, in Douglas county, 
made October 7, 1878, were confirmed by the judge 
of tle court, and deeds ordered to be made to the sev- 
eral purchasers, and thereupon and on the same day 
the sheriff paid to the plaintiff the sum of $7897.15, 
being the amount received by him from the purcha- 
sers at the sale of October 7, 1878, less fees which 
had accrued to him in the case. On the fifteenth 
.day of November, 1878, the defendant Green filed a 
bond on appeal to supersede the order confirming 
the sales made in Douglas county on the seventh 
of October, 1878, and duly perfected his appeal from 
that order, and on the hearing of that appeal in 
the supreme court that order was reversed. See 
8 Neb., 297. On the fourth day of December, 1878, 
the defendant Green filed his petition in error in 
the supreme court to reverse the order made De- 
cember 6, 1877, confirming the sale of the mortgag- 
ed property and awarding execution for deficiency, 
and at the July term of this court in 1879 the order 
confirming the sale of the mortgaged property and 
awarding execution for deficiency was reversed—9 
Neb., 165. On the sixth day of February, 1879, the 
plaintiff sold the mortgaged property to one Thomas 
H. Lee. On the twenty-sixth day of November, 1879, 
the order was made, to reverse which this petition -in 
error is filed by the plaintiff, which order sets aside all 
sales made in the case, all executions and orders of 
sale issued in the case; directs that possession of the 
mortgaged property be given to Green, and that a 
writ issue to put Green in possession of it, and orders 
the plaintiff to refund to Redick, as well as to all the 
other purchasers of the Douglas county property, the 
money they paid upon their several purchases, and 
enjoins the plaintiff from proceeding further in the 
case until the order is complied with. Defendant 
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Redick filed a cross petition in error seeking a modi- 
fication of the order below, so as to require plaintiff to 
pay interest on the purchase money at the rate of ten 
per cent per annum instead of seven. 


George E. Pritchett, for plaintiff in error, cited Gen. 
Stat., sec. 508, p. 612. McAusland v. Pundt, 1 Neb., 
211. Gray v. Brignardello, 1 Wall., 634. Reardon v. 
Learcy, 2 Bibb., 202. Doe v. Swiggett, 5 Blackf., 328. 
South Fork Canal Co. v. Gordon, 2 Abb. (U. S.), 479. 
Loring v. Ilisley, 1 Cal., 24. Goodwin v. Mix, 38 Ill., 
115. Rorer on Judicial Sales, sec. 1145. Hawkins v. 
Miller, 26 Ind., 178. Loeller v. Lingerman, 24 Ind., 
264. McGhee v. Ellis, 4 Littell, 245. Reed v. Cros- 
thwaite, 6 Towa, 220. Dunn v. Frazier, 8 Blackf., 432. 
Pennington v. Clifton, 10 Ind., 172. Richmond v. Mars- 
ton, 15 Ind., 134. 


Albert Swartzlander, for defendant in error, Redick, 
cited Bicket v. Garner, 31 Ohio State, 28. Gray »v. 
Smith, 86 N. H., 486. Brittin v. Phillips, 24 How. 
Prac., 112. Miller v. Hall, 1 Bush, 230. Regqua v. 

Rea, 2 Paige Ch., 389. Leland v. Smith, 3 Daly, 309. 
* Salter v. Dunn, 1 Bush, 311. Karls Lessee v. Shoulder, 
6 Ohio, 410. White v. Lyons, 42 Cal., 279. 


Lakg, J. 


In the case of State Bank v. Green, 8 Neb., 297, this 
court held that the deficiency execution now in con- 
troversy, under which Green’s property in Douglas 
county was seized and sold, was issued without au- 
thority of law, there being on file at the time of its 
issue an efficient supersedeas bond staying proceedings 
under the order of the court awarding it. The effect 
of that decision was to declare invalid the execution 
and all that was done under it. The purchasers of 
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that property, therefore, acquired no rights as against 
Green, and the district court, under the mandate of 
this court, very properly did what it could, by sum- 
mary orders, to place all parties in statu quo. 

This case is not that of a formal sale on execution 
under a judgment or order of the court, not super. , 
seded, and to which the authorities cited by counsel 
for the plaintiff would be entirely applicable, but it is 
one wherein the process of the court, having been un- 
justifiably employed, resulted in an injury, for which 
it was the duty of the court, so far as possible, to 
cause reparation to be made. In this we do not fail 
to recognize the doctrine that all rights acquired un- 
der a judicial sale, made while the judgment is in 
force, should be protected; yet it must be understood 
that this doctrine is properly applicable “ only when 
the power to make the sale is clearly given.” Gray 
v. Brignardello, 1 Wall., 627. 

In all of the cases of sale under execution, cited on 
behalf of the plaintiff, the authority to make them 
was unquestioned, the point decided being that the 
subsequent reversal of the judgment under which the 
execution issued did not defeat the title acquired by 
the purchaser at the sale. Loring v. Illstey, 1 Cal., 24. 
Doe v. Swiggett, 5 Blackf., 328. McJilton v. Love, 18 
Ill., 486. But the rule of these and like cases has no 
application where the sale itself was without author. 
ity, and is subsequently set aside for that reason. 
There is necessarily a very wide distinction between 
the reversal of the judgment and the setting aside of 
the sale of property on execution under it, in the 
effect produced upon both purchasers and parties. 
McBain v. McBain, 15 Ohio State, 337. Under our 
law governing sales of real property on execution the 
title of the purchaser depends entirely upon the sale 
being finally confirmed by the court under whose 
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process it was made, and until this is done the rights 
of the execution debtor are not certainly divested. 
Miller v. Hall, 1 Bush (Ky.), 230. And what we‘have 
said of the necessity of a confirmation to divest the 
owner of real estate of his title is applicable to the 
sale of the mill property in Washington county under 
the mortgage. This sale appears to have been made 
October 18, 1877; and a formal order of confirmation 
was entered on the sixth of December following, to 
which Green duly excepted, and on the fifteenth of 
the same month filed an approved supersedeas bond, 
with the view ostensibly of bringing the question of 
its correctness to this court by appeal. 

The appeal, however, was never perfected, but with- 
in one year from the entry of the order Green brought 
it here by proceedings in error, which resulted in a 
reversal of the order of confirmation—not because the 
sale was found to have been illegally made, but be- 
cause of a certain condition embodied in the order 
which led this court to the inference that the sale was 
not entirely satisfactory to the judge of that court. 
Green v. State Bank, 9 Neb., 165. And it now appears 
that this inference was justifiable from the fact that, 
in the subsequent proceeding under the mandate from 
this court, the sale has been set aside. This done, as 
we have before shown, it was the duty of the court, so 
far as it could do so, by proper orders to place the 
parties in the situation in which they were before the 
sale was made. 

One of the objections—indeed the principal one—to 
the order restoring to Green the property sold under 
the decree of foreclosure is, that the plaintiff, who was 
the buyer, has since conveyed it to one Lee, who, it is 
claimed, is an innocent purchaser. It is unnecessary 
here to decide whether, under the circumstances of 
this case, it were possible for Lee to have been an in- 
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nocent purchaser, and as such to have acquired rights 
respecting the property superior to those of the plain- 
tiff. No such question is presented in the record, and 
we must treat the case as one concerning the plain- 
tiff and Green alone. 

It is not shown that a conveyance of the premises 
was ever made to the plaintiff by the sheriff, nor in- 
deed could there have been, legally, during the life of 
the supersedeas bond, filed on the fifteenth of Decem- 
ber, 1877. And all we have tending to show such 
sale by the plaintiff to Lee is an affidavit of the attor- 
ney of record, remarkable only for its brevity, and 
containing this solitary averment, viz.: “ That on or 
about the fifth day of February, 1879, the plaintiff in 
the above entitled action sold to one Thos. H. Lee the 
premises described in the petition in said action, for a 
valuable consideration.” This falls far short of pla- 
cing Lee in the attitude of an innocent purchaser, 
even conceding it were possible, in view of all the 
facts concerning the title, for him to have occupied it. 
Not a word is said as to the amount or time of pay- 
ment of the alleged “ valuable consideration,” which, 
whatever it may have been, for aught that appears, 
was paid or promised with full knowledge of Green’s 
rights in the property, and that the plaintiff’s pre- 
tended title was liable to be defeated by reason of the 
sale, through which it was derived, being finally set 
aside. This objection, therefore, is entitled to no 
weight in the decision of the case, even if we thought 
it might possibly have been made available by a full 
statement of all the facts and circumstances of the sale. 
There being no error in the several matters complain- 
ed of by the plaintiff, the rulings thereon must be af- 
firmed. 

There is, however, still another question to be no- 
ticed, raised by the cross-petition in error of the de- 
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fendant Redick, concerning the rate of interest allow- 
ed by the district court on the several sums of money 
ordered to be returned to the defendants. The court 
allowed seven per cent, the ordinary legal rate at the 
date of the order, for money withheld unjustly; but 
it is contended that it should have been éen, the legal 
rate when the plaintiff received it, at least up to the 
first day of June, 1879, when our present law of seven 
per cent took effect. 

The allowance of interest for the use of moncy held 
as this was is not secured to a party as a statutory 
right, but is made rather in the discretion of the court 
as an equitable adjustment of the damages presumed 
to have been sustained by one thus deprived of the 
use of his money through no fault of his own. In the 
absence of an agreement, either express or implied, 
the statute gives interest only where the money has 
been “ retained without the owner’s consent.” Ses- 
sion Laws 1879, p. 114, Sec. 4. 

While it would be improper, in any event, to allow 
to a purchaser for the use of money so returned to 
him an amount exceeding the prevailing legal inter- 
est, yet the circumstances might be such as not to jus- 
tify that much, or even to require no allowance at all. 
In this case we see nothing indicative of an unwise 
excercise of discretion in fixing the amount, and the 
ruling of the court in this particular also is sustained. 


AFFIRMED. 
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Joun B. Hanon, APPELLANT, Vv. WaLLAce W. 
WILSON, APPELLEE. 


Specific Performance. Part performance on the part of the 
vendor, including the delivery of possession, and full perform- 
ance on the part of the vendee, is sufficient to take a parol 
contract for the conveyance of real estate out of the statute of 
frauds, and to authorize a decree for the specific performance 
of such contract. 


AppgAL from Johnson county. Tried below before 
Weaver, J. 


S. P. Davidson, for appellant, cited Gen. Stat., 392, 
sec. 6. Brown on Frauds, secs. 4387, 448. Fry on 
Spec. Perf., sec. 378. Blanchard v. McDougall, 6 
Wis., 166,168. Misher v. Moolick, 13 Wis., 321, 324. 
Burtch v. Hogge, Har. Ch. (Mich.), 31. Bonvier v. Cald- 
well, 8 Mich., 468, 475. Morgan v. Bergen, 3 Neb., 
213. 


E.W. and V. D. Metcalfe, for appellee, cited Poland 
v. O'Connor, 1 Neb., 50. Charpot v. Sigerson, 25 Mo., 
63. Weed v. Terry, 2 Douglass (Mich.), 344. Wilson 
v. Wilson, 6 Mich., 9. Story’s Equity, sec. 764. Tier- 
man v. Gibney, 24 Wis., 190. Knoll v. Harvey, 19 
Wis., 99. D’ Wolf v. Pratt, 42 Ill., 198. Hartwell v. 
Black, 48 Mll., 8301. Deniston v. Hoagland, 67 Il., 265. 
Cooper v. Carlisle, 17 N. J. Eq., 525. Smith v. Crandall, 
20 Md., 482. Wallace v. Brown, 10 N. J. Eq., 308. 


Coss, J. 
This is a bill for the specific performance of a parol. 


contract for the sale of real estate. The petition al- 
leges that on or about the twentieth day of April, 
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1877, plaintiff purchased of defendant a certain tract 
of land [describing it] for an agreed and valuable con- 
sideration paid down at the time of said purchase; 
that defendant then and there surrendered the pos- 
session of said land to the plaintiff, who has ever 
since remained in possession thereof; that the defend- 
ant then and there agreed to make, execute, and de- 
liver to the plaintiff a good and sufficient warranty 
deed of the said land whenever required so to do by 
the plaintiff; that on or about the twentieth day of 
May, 1877, etc., plaintiff demanded such deed of de- 
fendant, who refused, ete. 

The defendant’s answer denies each allegation of 
the petition specifically, and for a second defense 
alleges that he had some conversation with plaintiff 
about trading said land to him for a horse; that said 
horse is a stallion, and that plaintiff, with intent to 
defraud defendant, falsely represented the same to be 
a thoroughbred St. Lawrence and Hambletonian (?) of 
the get of Old Kelley St. Lawrence, of Montreal, 
Canada, and dam by Printer, and that plaintiff would 
furnish a pedigree showing the horse to be of said 
stock, and also a certificate of registry for him in the. 
Farmer’s Turf Association of the state of Iowa, and at 
no time did the defendant talk or think of making | 
said trade unless the said facts about the horse were 
furnished and established by the plaintiff; and also 
avers that said horse is not a thoroughbred St. Law- 
rence and Hambletonian, but is of a much less valuable 
and inferior stock, and wholly worthless as a stallion 
of improved and valuable blood, etc. 

The judge of the district court who tried the cause 
made the following finding: 

«* * * The court finds generally for the de- 
fendant, and further finds that plaintiff falsely repre- 
sented the horse, described in the answer to be a thor- 
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oughbred St. Lawrence and Hambletonian. Also find 
that the plaintiff, John B. Hanlon, was to furnish a 
pedigree showing the horse to be of the stock stated 
in the answer; and I further find the plaintiff never 
furnished said pedigree, and by reason of said plain- 
tiff’s failure to comply with his part of the contract 
the trade for the land described in plaintiff’s petition 
was never made.” And decree accordingly. 

There can be no doubt that the cause of action set 
out in the plaintiff’s petition is a proper one for equi- 
table relief. It is taken out of the operation of the 
statute of frauds by reason of full performance on the 
part of the plaintiff and part performance on the part 
of the defendant. 

The counsel for defendant asks the court: “Is not 
the doctrine of part performance an open question in 
this state?”? And assuming that it is so, suggests that 
in establishing a rule for our young commonwealth it 
would be well to adhere strictly to the reason and ob- 
jects of the statute of frauds. 

In reply to the question I would say that the ques- 
ion has been before this court pretty squarely in two 
cases. Poland v. O’Connor, 1 Neb., 50; and Morgan 
v. Bergen, 8 Neb., 209. In the first-named case the 
_ court, in holding that no contract had been established 
by proof, express an intimation that, had the contract 
itself been proven, the question would then arise 
whether there had been such a part performance as 
would entitle the plaintiff to relief—the subject mat- 
ter being an oral sale of real property—thereby very 
clearly implying that sufficient part performance 
would take the case out of the inhibition of the stat- 
ute. In the latter named case the court, in its opin- 
ion by the present chief justice, say: “In suits for the 
specific performance of contracts the contract sought 
to be enforced and the acts of part performance must 
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unequivocally appear to relate to the identical con- 
tract set up,” thereby clearly inferring that if both 
did unequivocally appear to relate to the contract set 
up, that such part performance would be suflicient to 
take the case out of the statute; and in this connec- 
tion I quote from the opinion in Annan v. Merritt, 13 
Conn., 478: “To exclude evidence of this character 
would be to say that part performance will not take a 
case out of the statute of frauds; and whatever we 
might have been disposed to say, were this a new 
question, it is now much too late to countenance a dis- 
cussion of it.” 

Also the following from the opinion in Elis v. Ellis, 
1 Devereux’s Equity, a case cited by defendant’s coun- 
sel: ‘“Our act makes all contracts to sell or convey 
lands void and of no effect unless they be put in wri- 
ting. The statute of Charles IU. prohibits the bringing 
of any action upon any contract or sale of lands, or 
any interest in or concerning them, unless the agree- 
ment on which such an action shall be brought, or 
some memorandum or note thereof, shall be in wri- 
ting, &c. As this would extend to prevent the institu- 
tion of a suit in equity as well as at law, it is equally 
operative with our act, since depriving the party of 
all remedy on a contract is equivalent to annulling it. 
. In this view I think the exposition of the statute of 
frauds is applicable to ours, and that after a system 
has been built up by the judgment of a succession of 
able men, it would be unwise and unsafe to depart 
therefrom.” 

While it is true that several eminent English judges, 
and probably American also, have expressed regrets 
that the letter of the statute of Charles I. had ever 
been departed from in the respect now under consid- 
eration, yet all of them have recognized the fact that 
such departure had been made very early in the ad- 
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ministration of the law under that statute, and so far 
as I have been able to find, but few of the American 
and none of the English courts have seen proper to 
adhere to the strict letter of the statute. 

For my own part, as an individual member of the 
court, [ think that while the statute of frauds is of 
priceless value as a general rule of law, yet that as 
long as human nature remains as it is there will con- 
stantly arise cases in which it will be impossible for 
the courts to administer justice between the parties, 
if held to the iron rule of the statute, and in which 
the statute itself will have been by the crafty and un- 
scrupulous converted into an instrument of fraud upon 
the careless and improvident. And indeed it has of- 
" ten seemed to me that the acts of parties, either in the 
whole or part performance of an alleged contract, near- 
ly or quite contemporaneously with the making of the 
same, while they generally act in reference to the con- 
tract, and not in reference to disputes or lawsuits 
which may thereafter arise, generally furnish a more 
reliable key to the true intent and meaning of a con- 
tract than even the writing itself, when drafted by an 
unskillful or dishonest hand. 

In the case at bar the court is quite agreed that the 
learned judge who tried it in the district court took 
an erroneous view, and that his findings and decree 
are unsupported by the evidence. The evidence on 
the part of the plaintiff by his own testimony is to the 
-effect that on the twentieth of April, 1877, he traded 
a valuable stud horse, which he then owned, for the 
forty-acre tract of land in question, reserving one half 
of the earnings of the horse for the then current sea- 
son; that he thereupon delivered to the defendant the 
possession of the horse jointly with himself, and the 
defendant delivered the possession of the land to the 
plaintiff, who took possession thereof, set out a quan- 
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tity of fruit trees thereon, and remained in possession 
when suit was commenced. The evidence on the part 
of the defendant, by his own testimony, admits the. 
trade substantially, but asserts that the trade was not 
to be carried into effect by his conveying the land un- 
till the plaintiff should furnish him with a pedigree of 
the horse and certificate of his registry in the Farm- 
ers’ Turf Association of Iowa. These conditions are 
denied by the plaintiff both in his reply and in his 
testimony. 

There is considerable testimony in the case by other 
witnesses offered and sworn on either side, chiefly as to 
the possession of the land by the plaintiff and of the 
horse by the defendant, after the date of the alleged 
trade, and of statements and admissions by each party 
respectively, as to the terms of the trade, &. There 
were some other matters brought into the controversy, 
such as the subsequent purchase by the defendant of 
the plaintiff’s reserved interest in the season of the 
horse, but which, while they serve somewhat to com- 
plicate the case, need not be further noticed. 

There is no evidence tending to show that the horse 
was not of the blood and pedigree which it is claimed 
the plaintiff represented him to be, nor that he was. 
not a valuable stud horse, nor that the stock of horses 
to which it is alleged plaintiff represented said horse 
to belong, possessed any special or recognized value 
above other horses; nor that defendant ever returned 
or offered to return said horse to the plaintiff, except 
as coupled with a condition which in our view of the 
case was inadmissible. There is no evidence as to 
the value of the horse or of the land, nor of their rela- 
tive value. 

The findings and decree of the district court are 
therefore reversed, and a decree will be entered in this 
court requiring the defendant to convey the forty-acre 
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tract of land described in the pleadings to the defend- 

ant by warranty deed, except as to dower, &c., within 

twenty days from the filing of this decree; and that if 

said defendant fail for said length of time to execute 

and deliver such conveyance, that a copy of such de- . 
cree may be filed and recorded, and thereupon have 

the same effect as such conveyance. 


DEGREE ACCORDINGLY. 


BarBARA FALLER, APPELLEE, V. BAPTISTE FALLER, 
APPELLANT, 


Evidence. In the case made, Held, that the evidence is not suffi- 
cient to sustain a decree of divorce on either cause of action 
stated in the petition. 


AppgAL from Richardson county. Tried below be- 
fore WEAVER, J. 


Schoenheit g Thomas, for appellant. 
-§. Price and C. Gillespie, for appellee. 
Coss, J. 


This is an action for divorce. The petition sets out 
that the plaintiff was married to the defendant nearly 
twenty-six years ago. “That soon after said mar- 
riage the defendant commenced treating her and did 
treat her with extreme cruelty and inhumanity; that 
on various occasions he has struck and kicked her in 
anger and with great violence, thereby endangering 
her life. That he has refused to supply ber with the 
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necessaries of life, and still refuses to supply her with 
them, when it was and is in his power to supply her 
with them. 

These general charges bring the case, as is claimed, 
within sec. 7 of chap. 19 of the general statutes. The 
petition also contains statements of particular instances 
of ill treatment tending to sustain the general charges. 
The charges are denied in the answer, both in general 
and in detail. Had a demurrer been interposed to 
the second cause of action it must have been sustained, 
for the facts therein set out are neither within the let- 
ter or spirit of the statute. It is not enough that the 
husband, being of sufficient ability, shall refuse to sup- 
ply her with the necessaries of life, but this refusal or 
neglect must be done grossly or wantonly and cruelly, 
as said by the court in the case cited by appellant: 
‘“‘ These words were used for the purpose of giving to 
the conduct of the husband in this respect the char- 
acter which they imply, and are not to be disre- 
garded.” 

But as the court below found for the plaintiff gen- 
erally, such finding will be sustained if the proof 
is sufficient to sustain the cause of action, which is 
properly set out in the petition. But upon a careful 
examination of the testimony contained in the bill of 
exceptions, and putting the most favorable construc- 
tion upon it, Iam forced to the conclusion that it is 
altogether insufficient to establish either charge. It 
would be trifling with law as well as language to say 
that any of the evidence of slight difficulties between 
the plaintiff and defendant set forth in the evidence, 
even taking the testimony of the plaintiff alone, 
amount to either cruel or inhuman treatment on his 
part. I do not forget that great deference is due to 
findings of the court who tries a cause, before whom 
witnesses personally appear, and who thus has an op- 

12 
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portunity to judge of their intelligence and candor; 
yet, in cases of appeal, this court cannot avoid the re- 
sponsibility of examining the testimony for itself, and, 
with due consideration of the conclusions of the trial 
court, put such construction upon it as the case seems 
to call for. 

Upon the trial the plaintiff, being sworn, in her own 
behalf testified as follows: : 

Q. State what acts of cruelty Mr. Faller has been 
guilty of? Give the places and dates. 

A. He treated me in such a way; for instance, he 
and his son pushed me out of the house—out of the 
old house I had my property. Ihad flour in the house 
where they pushed me out. The old man, Baptiste 
Faller, and the wife of the son, pushed me out of the 
house. I went to one of the back rooms of the old 
house, where I had my things, flour and provisions. 
In the mean time they moved the little house, which 
was a smoke-house, into the field for my purpose; 
when I went back to get some flour to bake bread the 
young woman had taken the flour away. I was in the 
act of getting the scoop out of the flour when, in do- 
ing so, the young wife met me and called me a sow; 
the young wife always stating that I should go out of 
. the house, and thereafter the defendant and son 
pushed me out of the house. Only the defendant— 
the old man—pushed me out of the house. And after, 
the old man and the young wife told me I had no 
more business in the yard and about there, that my 
place was up in the little house in the field. They 
never furnished me with any victuals in the little 
smoke-house. In many instances I asked them to fur- 
nish me with victuals while in the smoke-house, but 
they refused. 

Q. What did the defendant say to you when he 
drove you away? 
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A. I don’t remember; I did not pay any attention 
to it. He took me by the arm and said: “ Get out of 
here; you have no more business here; your place is 
in ‘the house on the hill. You have got your own 
things in the little house and shall stay there.” When 
the old man pushed me out of the house the young 
woman stood near another door and talked through 
the door, keeping it partly open, and called,me sow, 
sow, sow, several times. I then picked up a few corn- 
cobs and threw them at her, but she shut the door, 
and I threw, and she opened it again and called me 
SOW, SOW, SOW. 

Q. Did your husband throw a dish at you? 

A. About three years ago he threw a dish at me. 

Q. When did these matters take place? 

A. About the middle of May last. 

Q. Did he furnish you any necessaries while you 
were there out in the smoke-house ? 

A. Since the time I left the house and went into 
the smoke-house they have not furnished me with 
anything. From the time they moved me they have 
not furnished any victuals. When I was in the act 
of getting water from below the young woman was 
calling me names, such as witch and whore, and threw 
sticks and stones at me, saying if I attempted again 
to come in the yard she would kill me. 

Q. Was defendant there at this time? 

A. No, he was not. 

Q. How long did you live in that smoke-house in 
that situation—you say it was about the thirtieth of 
April, 1879, when he put you in the smoke-house— 
how long did you live in the smoke-house before they 
moved it out in the orchard ? 

A. Two months and a half. 

Q. How long did you live in the smoke-house be- 
fore it was moved? 
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A. Ilived with defendant in the smoke-house for 
about three years. 

Q. What did defendant say to you was the reason 
for putting you out in the field? 

A. As soon as Ferd. married he was only three 
days with me yet in the smoke-house; that he lived 
with me in the smoke-house; after that he took his 
things—his knives and forks—to the young folks, and 
let me alone in the smoke-house. 

Q. How long did you live there until they moved 
it out into the field? 

A. About two weeks—half a month. 

Q. What other cruelty was he guilty of besides 
that—what did he do and say to you? 

A. During this time he had no conversation with 
me; he had nothing to say, only what the young 
folks told me. 

_ Q. What provisions did he give you, and what did 
he do for you? 

A. Hehas not furnished me with anything, only 
that which I had left in the smoke-house. 

Q. What other abuse was he guilty of towards 
you—what else did he do to you? 

A. He has been three times in the smoke-house, 
fetching away some stovepipe, whereat I told him he 
should furnish me something to live on. 

Q. What did he say ? 

A. He did not answer anything besides demand- 
ing some feathers, a few days afterwards, at the same 
time intimating if I did not give the feathers he would 
take the bed away—at which time I asked him again 
to furnish me with something to eat. 

Q. What did he say, in reply? 

A. He answered nothing. <A few days afterwards 
he fetched a butter-stamper away. He pushed the 
door in with a fence rail. At another time I was in , 
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the act of getting water—the young woman and his 
sister again threatened me with a board, and calling 
me bad names; and the old man was in the yard. - 

Q. Did the old man hear it? 

A. He was present. After I had the water and left 
the gate, the young woman and her sister threw a 
piece of board at me. 

Q. Did he chide these people at all—did he say 
anything to them? 

A. He only took the sister of the young woman 
away, and he told her to go away. 

Q. Did this defendant ever strike you or hit you 
with his fist ? 

A. Not at that time; but the winter previous, 
during the winter, he several times threatened me, 
with his fist before my face; and during the fall, once, 
at midnight, he had me on the floor. 

Q. How far was the smoke-house in the field from 
the well? 

A. About from here to Good’s Hotel (about a 
block). 

Q. Did defendant offer to live with you there in 
the smoke-house, and take care of you as his wife? 

A. No, no! 

The testimony of other witnesses shows quite any 
that the arrangement by which the plaintiff continued 
to occupy the small house called ‘“ the smoke-house,” 
by herself, was a voluntary one on her part; that she 
first suggested the removal of said small building up 
into the field; that she pointed out to the house-mov- 
ers employed by defendant to move the house—the 
exact spot where it was put. That said house was 
sufficiently furnished, and that she was sufficiently 
supplied with provisions. It is quite evident that the 
whole trouble arose from quarrels between the plain- 
tiff and the young wife of her step-son, Ferdinand 
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Faller; and the belief on her part that the defendant 
did. not side with her at all times, and with sufficient 
energy. 

As, in my opinion, the testimony fails to prove ei- 
ther cause of action stated in the petition, the decree 
‘of the district court must be reversed. 


REVERSED AND REMANDED. 


Samuet P. Davipson, PLAINTIFF IN ERROR, V. JOHN A. 
Cox, DEFENDANT IN ERROR. 


Conveyance: COVENANT: INCUMBRANCE. When a covenant 
in a conveyance of real estate is broken the instant it is made, 
it does not run with the land. The obligation is merely per- 
sonal, and is limited to the parties to the covenant, and con- 
fers no right of action upon subsequent purchasers of the es- 
tate. Chapman v. Kimball, 7 Neb., 399. 


Error to Johnson county district court. Action to 
recover damages for breach of the covenants of war- 
ranty in adeed. Plaintiff alleged that on the twen- 
ty-first day of April, 1876, defendant Cox conveyed 
the land described in the petition to one Richards, by 
a warranty deed, containing covenants of title, where- 
by said Cox covenanted with said Richards, “ that he 
held said premises by a good and perfect title, that 
he had good right and lawful authority to sell and 
convey the same, that they were free and clear of all 
liens and incumbrances whatsoever, and that he would 
warrant and defend said premises against the lawful 
claims of all persons whomsoever; ” that afterwards, 
to-wit; on the twenty-first day of April, 1876, said 
Richards conveyed and mortgaged to plaintiff David- 
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son said premises, by her mortgage deed of that date, 
given to secure the payment of one note, payable to 
said Davidson, of same date, for the sum of forty dol- 
lars, beariug twelve per cent interest from date, and 
providing for an attorney’s fee of ten per cent, if col- 
lected by law. Said mortgage deed contained cove- 
nants of warranty, whereby said Richards covenanted 
with said Davidson, “ that she then owned said prem- 
ises in fee simple, and would warrant and defend the 
same against the claims of all persons whomsoever.” 
Both said deed and said mortgage were duly deliver- 
ed, and were duly filed and recorded on the twenty- 
second day of April, 1876. The petition further al- 
leged that, notwithstanding the covenants of warranty 
in said deed and mortgage, there were upon and 
against said land, ‘prior and superior to said deed from 
Cox to Richards, certain mortgages, given to secure 
large sums of money, to P. D. Cheney, and others ; 
and afterwards, on the sixteenth day of October, 1877, 
said mortgages were foreclosed, and said premises or- 
dered to be sold, under decree of court, and proceeds 
applied in satisfaction of said prior mortgages first, 
and if any balance remained, it was to be applied in 
payment of the said mortgage debt due the plaintiff. 
And in said decree of foreclosure said mortgages to 
Cheney and others were declared to be prior, supe- 
rior, and better than said mortgage to plaintiff; that 
afterwards, to-wit: on the seventh day of April, 1879, 
in pursuance of said decree, said premises were sold, 
and the entire proceeds of such sale were consumed 
in payment of said prior mortgages, and no part of 
same applied in payment of said plaintiff’s mortgage, 
which still remains entirely unpaid; that afterwards, 
at the April term, 1879, of said district court, said 
sale was confirmed, and sheriff ordered to make deed, 
conveying said premises to the purchaser; and after- 
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wards, in pursuance of the order of said court, said 
purchaser received, and has ever since held possession 
of said premises; that plaintiff’s security has entirely 
failed; that said Richards is insolvent, and the whole 
of said debt remains unpaid ; and plaintiff asked judg- 
ment against Cox for forty dollars, and interest there- 
on from April 21, 1876, his damage sustained by 
reason of the breach of said covenants of warranty. 

A demurrer to the petition was sustained by WEa- 
ver, J.,and plaintiff brings the cause here upon a pe- 
tition in error. 


Davidson g Easterday, for plaintiff in error. 


This covenant, for whose breach this suit is brought, 
is the covenant of warranty, and not-simply a covenant 
against incumbrances. The covenant against incum- 
brances is, from its very nature, broken as soon as 
made, if broken at all. And thereby it becomes a 
chose in action, and is not annexed to and does not 
run with the land. Chapman v. Kimball, '7 Nebraska, 
403. Butthe covenant of warranty, or, to warrantand 
defend (Rawle on Cov. 217), is of a very different na- 
ture. In order to constitute a breach of this cove- 
nant there must be something tantamount to eviction 
of the tenant by some one having a better legal title. 
3 Wasburn on Real Prop., 408, sec. 24, and 406, sec. 
28. 2 Wait’s Actions and Defenses, 393, 394. Mills 
v. Rice, 3 Neb., 85. Lawrence v. Senter, 4 Sneed 
(Tenn.), 52. Claycomb v. Munger, 51 Tll., 873. White 
v. Whitney, 3 Metcalf (Mass.), 81,86. 4 Kent’s Comm. 
(11th Ed.), 554, 555, 556. 

_ 2 A covenant for quiet enjoyment or of warranty 
is broken whenever there has been an involuntary 
loss of possession by reason of the hostile assertion of 
a paramount title. Smith v. Shepard, 15 Pickering, 
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147. Funke v. Cresswell, 5 Clarke (Iowa), 86. Leary 
v. Durham, 4 Georgia, 5938. Stewart v. Drake, 4 Hal- 
sted (N. J.), 141. Clarke v. Limberger, 44 Indiana, 
223. McGary v. Hastings, 39 California, 360. 


B. F. Perkins, for defendant in error, cited Chap- 
man v. Kimball, 7 Neb., 899. Wade v. Comstock, 11 
Ohio State, 71. 


Coss, J. 


The same question involved in this case was pre- 
sented to this court in the case of Chapman v. Kimball, 
7 Neb., 899; was ably argued by eminent counsel on 
either side; and the court, as then constituted, was 
undivided in its views, which were afterwards embod- 
ied in the carefully prepared opinion by the present 
chief justice, which opinion was also examined and 
concurred in by the writer, who became a member of 
the court after the decision in said cause had. been 
agreed upon, but before the opinion had been filed. 
The court in that case say: ‘‘ Where a covenant is 
broken at the time of the execution of the deed it does 
not run with the land. The obligation is merely per- 
sonal, and limited to the parties to the covenant, and 
confers no right of action on subsequent purchasers 
of the estate. * * * The contract is a present en- 
gagement that the grantor has an unincumbered title, 
_ and is not in the nature of a covenant of indemnity. 
The statute of limitations, therefore, commences to 
run at once upon the breach of the covenant.” 

Applying the above principles to the case at bar, it 
will readily be seen that although incumbrances on 
the land may have existed at the time of the convey- 
ance from-defendant in error to Mrs. Richards, that 
plaintiff acquired no right of action thereon by reason 
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of his mortgage from her, and the subsequent sale of 

the land, to satisfy the said incumbrances, and that 

consequently the demurrer was properly sustained. 
The judgment of the district court must be affirmed. 


JUDGMENT AFFIRMED. 


CLAUDIUS JONES, PLAINTIFF IN ERROR, V. THE Boarp 
OF COMMISSIONERS OF SEWARD COUNTY, DEFENDANT IN 
ERROR. 


1. Taxes: GOVERNMENT BONDS. On the twenty-ninth of Feb- 
ruary, 1876, one J., the owner of a bank, purchased, througha 
bank in New York, government bonds, which, with the pre- 
mium, amounted to $41,650. The bonds were sold on the 
seventh of March of that year. Held, 1—a mere device to es- 
cape taxution, and that the money was taxable; 2—that while 
thé duties of the assessor commence on the first day of March, 
they continue until he returns his assessment roll to the county 
clerk, and all taxable property found by him in his precinct 
during that time is to be assessed. 


cRrEpDITs. Debts due are ‘credits’? within the mean- 
ing of the revenue law, and are to be assessed as property. 


8. Pleading: NEW MATTERIN DEFENSE. Where the answer to 
a petition is a general denial, the evidence must be confined to 
proving or disproving the facts stated in the petition. New 
matter constituting a defense must be pleaded. 


Error to the district court for Hamilton county. 
Tried below before Post, J. 


Norval Bros. and George W. Lowley, for plaintiff in 
error, cited Const. art. 9, sec. 1, 6, People v. Hiber- 


Notz.—Seeo A. § N. R. BR. v. Washburn, 5 Neb.,125. Peet v. O'Brien, 
Id., 362. Allen v, Saunders, 6 Neb., 436. B. g M. R. Rv. Lancaster 
County, 7 Neb., 38.—Rgpr. 
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nia Bank, 51 Cal., 248, in support of the proposition 
that debts due are not property, and therefore are not 
taxable; and further argued that the purchase of the 
bonds was in the ordinary course of business, and not 
to evade taxation, referring to the evidence, particu- 
larly to the ledger, showing purchases of bonds other 
than those in question, in 1873 and 1876. 


McKillip ¢ Page, for defendant in error, cited Smith 
v. The State, 48 Ala., 344. Gen. Stat., 900, Sec. 15. 
Minturn v. Hays, 2 Cal., 590. Holly Springs v. Mar- 
shall Co., 52 Miss., 281. Hunt v. McFadgen, 20 Ark., 
277. Ogden v. Walker, 59 Ind., 460. Mitchell v. Com- 
missioners, 9 Kan., 844. §. C. 91 U. S., 206. 


MaxwELL, Cu. J. 


This case was before this court in the year 1877, 
(5 Neb., 561), but, the record being incomplete, it was 
remanded to the district court, with instructions to 
direct an issue to be formed, and to take proofs and 
determine to whom the plaintiff’s alleged indebtedness 
was due, the actual amount thereof, and the actual 
amount of taxable moneys and credits he was pos- 
sessed of at the time the assessment was made. In 
conformity with these directions the board of county 
commissioners of Seward county filed a petition in the 
district court of that county alleging that the actual 
amount of taxable moneys and credits possessed by 
Jones on the first day of March, 1876, was the sum of 
$65,000, and that the assessor for that year placed his 
assessment at the sum of $32245.19, being the amount 
of moneys and credits possessed and owned by him 
above all debts which the law authorized him to de- 
duct. To this petition Jones filed an answer deny- 
ing all the allegations therein contained inconsist- 
ent with his sworn assessment list, a copy of which 
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is attached to the answer. From this list it appears 
that the whole amount of taxable moneys and personal 
property returned by him amount to the sum of $643. 

A change of venue was taken to Hamilton county, 
where in the year 1878 a trial was had, the cause be- 
ing submitted to the court without the intervention of 
a jury. There are thirty-one special findings by the 
court, to nearly all of which no objection is made in 
this court. The court found that the amount of tax- 
able moneys and credits possessed by Jones over and 
above all bona jide debts at the time the assessment 
was made in the year 1876 was the sum of $11,032, 
which sum was to be added to the list of personal prop- 
erty returned by Jones, and the treasurer directed to 
collect the taxes on the same, and the county to recover 
costs. A motion for a new trial having been over- 
ruled, the plaintiff brings the cause into this court by 
petition in error. 

The district court finds that the total amount of de- 
posits on the first day of March, 1876 [in plaintiff’s 
bank] was the sum of $94,858, of which amount $40,- 
700 was the individual credit of the defendant. That 
the balance actually due depositors was $54,158. The 
court also finds that on the first day of March, 1876, 
the plaintiff in error owned United States bonds of 
the value of $41,650; that the same were ordered to 
be bought on the twenty-third day of February, 1876; 
that said bonds were converted into money on the 
seventh day of March, 1876, and returns received 
therefrom on the thirteenth of the same month; that 
the profit of the transaction, after paying all costs 
and expenses, was $33. The court also finds that the 
plaintiff in error “had bought and sold other United 
States bonds, but at what time and in what amounts 
the court cannot say.” 

It appears from the record that the bonds in ques- 


JANUARY TERM, 1880. 157 


Jones v. Seward County. 


tion were purchased for the plaintiff on the last day 
of February, 1876, by the Chemical National Bank of 
New York, and that they were retained in the posses- 
sion of the bank until they were sold on the order of 
the plaintiff on the seventh day of March of that 
year. The court finds that these bonds were pur- 
chased for the purpose of evading taxation, and for 
the purpose of avoiding the payment of a just propor- 
tion of taxes, and that the purchase in effect was a 
fraud upon the revenue law. This is the principal 
error relied on. 

It appears from the bill of exceptions that the 
plaintiff is the sole owner of a bank at Seward, known 
as the State Bank. The amount of capital stock of 
this bank, if anything, does not appear in the record. 
Nor is there anything to show that the bank is taxed 
in any way except as it may be done through the 
plaintiff. It is conceded that United States bonds 
are exempt from taxation, and that money invested 
in good faith in such securities cannot be taxed. The 
court below found that the plaintiff did not purchase 
the bonds in question in good faith. Is this finding 
sustained by the evidence? We think it is. The 
plaintiff does not claim that the money was intended 
by him to remain invested in bonds. On the con- 
trary it appears from his own testimony that the in- 
vestment was merely temporary. 

It is evident that the investment, if such it can be 
called, was not made for profit, although there was a 
small profit, less, however, than the interest accruing 
on the bonds during the time he was the owner. The 
plaintiff appears to have had no communication with 
the agent purchasing the bonds, the business being 
done through one of the Omaha banks, and his pur- 
chases of United States bonds at other times, so far as 
appears, were insignificant compared to this, 
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But it is said fraud is never presumed, but must be 
proved. This is true. But in what manner is it to 
be proved? Judge Story says: “Fraud, indeed, in 
the sense of a court of equity, properly includes all 
acts, omissions, and concealments which involve a . 
breach of legal or equitable duty, trust, or confidence, 
justly reposed, and are injurious to another, or by 
which an undue and unconscientious advantage is ta- 
ken of another.” Story’s Eq. Juris., sec. 187. And 
in speaking of the proof it is said: “On the other 
hand, neither of these courts insists upon positive 
and express proofs of fraud; but each deduces them 
from circumstances affording strong presumptions.” 
Id., sec. 190. In but few instances, comparatively, can 
fraudulent intent be shown by direct testimony, and 
therefore it is generally established by circumstantial 
evidence. In our opinion the testimony establishes 
the fact that the bonds in question were purchased by 
the plaintiff, not with the design of making a perma- 
nent investment, but for the sole purpose of evading 
taxation. 

In the case of Mitchell v. Comm’s of Leavenworth 
Co., 9 Kansas, 344, one Mitchell had on deposit in a 
bank in Leavenworth $19,350, in current funds, on the 
twenty-eighth of February, 1870, and on that day 
drew a check for his entire deposit, payable to him- 
self in legal tender treasury notes, and upon receiving 
said notes inclosed the same in an envelope and im- 
mediately returned them, sealed up, to the bank as a 
special deposit. On the third day of March, 1870, he 
deposited all of said money in the bank as an ordi- 
. nary deposit of current funds, In June of that year 
Mitchell made a sworn statement of his personal 
property, money, and effects liable to taxation, the 
aggregate value being the sum of $4,017. The coun- 
ty commissioners added $9,000 to his assessment. 
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The court held that the sole purpose of the transac- 
tion was to escape taxation, and an injunction to re- 
strain the collection of the tax was denied. This 
‘judgment was affirmed by the supreme court of the 
United States. 1 Otto, 206. 

Where a change is thus made for the sole purpose 

of defrauding the government of its just dues, and to 

- enable a party to escape the payment of his just pro- 
portion of the taxes imposed by law, he cannot shelter 
himself behind such temporary change in the charac- 
ter of his funds to escape taxation. 

But this money is taxable for another reason. Sec- 
tion 15 of the revenue law [Gen. Stat., 900], provides 
that ‘‘all personal property is to be listed, assessed, 
and taxed in the county in which the owner resides, 
on the first of March, of the then current year; but if 
the owner resides out of the state, it is to be listed and 

-taxed where it may be at the time of listing.” Sec- 
tion 18 provides that ‘“‘ when a person is doing busi- 
ness in more than one county, the property and cred- 
its existing in any of the counties are to be listed and 
taxed in that county, and credits not existing in nor 
pertaining especially to the business in any one coun- 
ty, are to be listed and taxed in that county where his 
principal place of business may be.” Section 26 pro- 
vides “ that the assessors shall meet on the first Mon- 
day of April in each year, for the purpose of equaliz- 
ing their assessments, and shall return their lists to 
the county clerk on or before the second Monday of 
the same month.” Section 4 provides that “ all taxa- 
ble property, personal“and real, shall be listed and 
valued each year, at its actual value at the place of 
listing.” Section 8 requires the person listing to make 
oath to the correctness of the list. Where personal 
property is removed from one county to another, such 
property is to be listed in the county the owner re- 
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sided in on the first of March; but it was not the de- 
sign of this provision to permit property to escape 
taxation altogether, but merely to avoid a conflict of 
jurisdiction in the collection of taxes. 

The assessor is required to assess all taxable prop- 
erty found by him in the precinct. The party listing 
is required to swear that he has listed all his property 
—not what he possessed on the first of March—but 
what he then possesses. There is reason in this. The 
amount of personal property possessed by an individ- 
ual, ordinarily, will not vary materially during the 
time the assessment is being taken. The duties of the 
assessor commence on the first day of March, and con- 
tinue until he delivers his assessment roll to the county 
clerk; and in the intervening time it is his duty to as- 
sess all taxable property found in his precinct. As to 
real estate, the lien for taxes dates from the first day 
of March; and this, in the absence of a contract, de- 
termines the liability for taxes, as between vendor and 
vendee, and perhaps in some other cases. But taxes 
are not alien upon personal property, and are merely 
a personal charge against the owner. The lists are 
mere statements of the amount of property possessed 
by each tax-payer, and it is the duty of the assessor to 
assess all the taxable property in his precinct. If it 
were otherwise, it might be very easy for a party to 
conceal a portion of his taxable property for a few 
days about the first of March, and thus evade the law. 
But this can rarely be done during the entire period 
the assessment is being taken in the precinct. The 
law does not limit the liability of a party to such prop- 
erty as he possessed on the first of March, and the 
court cannot. The plaintiff’s assessment having been 

made on the eleventh day of March, 1876, the money 
was taxable. 

Objection is made that the plaintiff was not per- 
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mitted to prove that other property in Seward county 
for that year had been assessed much below its real 
value. The petition in the court below alleged that 
Jones was possessed of $65,000 of taxable moneys and 
credits in March, 1876. To this petition the defend- 
ant in the court below (plaintiff in error) filed a gen- 
- eral denial. The rule is well settled in this court that 
under such an issue the only question is the truth of 
the facts stated in the petition. The A. § N. BR. Rv. 
Washburn, 5 Neb., 124. McKyring v. Bull, 16 N. Y., 
308. All new matter of defense must be pleaded so 
that the adverse party may be apprised of the proofs 
to be offered, and be prepared to meet them. The tes- 
timony was therefore properly excluded. 

The plaintiff in error insists that debis due are not 
property, and are therefore not taxable. Section 2 of 
the revenue law provides (after certain specified ex- 
emptions), “all other property, real and personal, 
within this state, is subject to taxation in the manner 
herein directed. * * Money, whether in posses- 
sion or on deposit, and including bank bills, money, 
property or labor due from solvent debtors, on con- 
tract or in judgment, and whether within this state or 
not; mortgages, and other securities, and accounts 
bearing interest,” etc. Section 3 provides that the term 
‘‘eredits” as used in this chapter includes every claim 
and demand for money, labor, or other valuable thing, 
ete. [Gen. Stat., 897.] It is very clear that credits 
are property, and as such are taxable. 

There is no error in the record of which the plain- 
tiff in error can complain. The court would have 
been justified from the evidence in rendering judg- 
ment for a much larger amount than has been done in 
this case. The plaintiff was exempted from taxation 
for a large amount of legal tender notes taken in, 
apparently, from his depositors. These were a part 
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of his assets for the payment of his deposits, and he 
could not select out particular bills from such assets 
and claim that they were to be deducted from the 
gross amount of his moneys and credits. The case 
clearly falls within that of the Canal and Banking Co. 
v. New Orleans, 9 Otto, 97. Taking the conduct of the 
plaintiff in error throughout this transaction, and it. 
certainly conveys to our minds the impression that 
the whole scheme was an attempt on his part to evade 
the payment of taxes, and in effect a fraud on the rev- 
enue. 

The judgment of the district court is clearly right, 
and is affirmed, with costs. 

JUDGMENT AFFIRMED. 


GusTAVE ZUNKLE, PLAINTIFF IN ERROR, V. T. C. 
CUNNINGHAM, DEFENDANT IN ERROR, 


Conversion: PLEapiIna. One Z. brought an action against O. 
for the conversion of certain goods. C. answered that he took 
the goods under certain writs of attachment, and that the same 
had been sold under un order of the court to satisfy a judgment 
in an action in favor of C. and L., and against the St. J. F. Co. 
The plaintiff replied that the St. J. F. Co. had no corporate 
existence. Held, on demurrer, that whether such company 
had a corporate existence or not, it could not avail the plain- 
tiff, as he must recover, if at all, upon his right to the goods 
in question. 


Norsz.—Although a corporation may be so defective as to render 
its franchise wholly invalid in a proceeding against it by the state, 
still its corporate existence, when acting under color of its franchise, 
cannot be questioned in a collateral proceeding. Lincoln B. ¢ S. 
Ass'n v. Graham, 7 Neb., 177. Abbot v. Omaha Smelting Co., 4 
Neb., 420. A general denial in an answer toa suit brought by a 
corporation does not put in issue the corporate character of such 
corporation or its power to bring the suit. National Life Ins. Co. », 
Robinson, 8 Neb., 455, 456.—Rzp. 
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Error to the district court for Richardson county. 
Tried below before Weaver, J. 


G. P. Uhl, for plaintiff in error, cited Starkie on Ev. 
324, 867. 2 Green on Ev., sec. 629. 2% Green on Ev., 
sec. 687, n. 2. Bryant v. Clifford, 13 Met., 1388. Da- 
mon v. Bryant, 2 Pick., 411. Crosby v. Baker, 6 Allen, 
295. Cook v. Miller, 11 Tll., 610. A. & A. on Cor.,. 
631, 685. 2 Hill on Torts., p. 248, secs. 84 and 35. 
Drake on Attach., sec. 195, a. Morgan v. Ide, 8 Cush., 
420. McGough v. Wellington, 6 Allen, 505. Eaton v. 
White, 2 Wis., 292. 


Schoenheit ¢ Thomas, for plaintiff in error, cited Metz 
v. State Bank, 7 Neb., 173. Ewing v. Robeson, 15 Ind., 
26. Callender v. Painesville R. R., 11 Ohio State, 516. 
Cooley on Torts., 459. Savacool v. Boughton, 5 Wend., 
170. 


Maxwe tt, Ou. J. 


The plaintiff commenced an action against the de- 
fendant in the district court of Richardson county to 
recover the value of certain goods, wares, and mer- 
chandize levied upon and sold by-the defendant as 
sheriff. The defendant in his answer to the petition, 
Ist., denies all the facts stated therein; 2d, alleges in 
substance that at the time of seizing said property he 
was sheriff of Richardson county, and levied upon 
the same by virtue of an order of attachment then in 
his hands, wherein Anton Schmidt was plaintiff and 
Gustave Zunkle defendant; that afterwards he levied 
upon said goods, by virtue of an order of attachment 
issued out of the county court of said county in an 
action pending therein, wherein John H. Conrad and 
Fred. H. Logeman were plaintiffs and the Union Fur- 
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niture Company of St. Joseph, Missouri, defendant ; 
that the action against Zunkle was settled, but said 
goods were held on the attachment against the Union 
Furniture Company; that afterwards said Conrad and 
Logeman recovered a judgment against said Furni- 
ture Company, and an order was made for the sale of 
said goods, and the same were thereupon sold and the 
_ proceeds applied to the payment of said judgment. 

To this count of the answer the plaintiff filed a re- 
ply, alleging in substance that there was no such cor- 
poration in existence as the Union Furniture Com- 
pany of St. Joseph, Missouri, and calling upon the 
defendant to show by what authority, if any, such 
corporation existed. The defendant demurred to this 
count, and the demurrer was sustained. The plaintiff 
thereupon obtained leave to file an amended reply, 
which was stricken from the files upon the ground 
that it had not been amended. These are the princi- 
pal errors relied on. 

It is difficult to perceive how the want of corporate 
capacity in the Furniture Company, even if true, 
could benefit the plaintiff. He must recover, if at all, 
upon his right to the goods. If the property was his 
in fact—if at the time of the levy he was in posses- 
sion and notified the officer that the property belonged 
to him, that he was not a mere agent—the officer 
would sell at his peril. And it could make no differ- 
ence in such a case that the officer did not credit the 
statement of the claimant. But when an order of 
sale, regular on its face and issued by a court of 
competent jurisdiction, is placed in the hands of an 
officer, he is not required to examine into the proofs 
upon which the judgment was rendered to ascertain 
the existence of any fact passed upon by the court, 
The first count of the reply, therefore, stated no facts 
which could benefit the plaintiff, and the demurrer 
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was properly sustained. And there being no amend- 
ment of the reply it was properly stricken from the 
files. 

No other alleged error brought to the attention of 
the court below is urged in this court. The judgment 
is therefore affirmed. 
; JUDGMENT AFFIRMED. 


Ourver Hunt, appeLLant, v. M. V. Hasterpay, 
APPELLEE. 


Taxes: PETITION TO ENJOIN COLLECTION oF. H., the owner of 
about four seciions of land, sought to enjoin the collection of 
certain taxes levied in 1871 upon the ground that no oath of 
the assessor was attached to the assessment roll, and also cer- 
tain district school taxes because not legally levied, but did 
not offer to pay the taxes justly chargeable against his land. 
Held, That the petition did not state a case for equitable relief. 


Appzat from Johnson county. Tried below before 
WEAVER, J. 


S. P. Davidson, for appellant, 


A court of equity will restrain the collection of a 
tax which is illegal and void, if the tax deed provided 
by law, to be given in case of sale for such tax, is 
made by statute prima facie evidence of the regular- 
ity of all the proceeding, from the valuation of the 
land by the assessor up to the execution of the deed 
inclusive. High on Injunctions, 206, 207, sec. 368. 
Cooley on Taxation, 548. Blackwell on Tax Titles, 
483, 485. Scott v. Onderdonk, 14 N. Y.,9. Dean v. 
City of Madison, 9 Wis., 408. Scofield v. City of Lan- 


Nors.—See Wood v. Helmer, ante page 66. Southard v. Dorring- 
ton, ante page 119, 
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sing, 17 Mich., 447. Palmer v. Rich, 12 Mich., 419. 
Kinyon v. Duchene, 21 Mich., 501. Burnett v. Corpora- 
tion of Cincinnati, 8 Ohio, 87. 


T. Appleget § Son, for appellee, cited South Platte 
Land Co. v. Buffalo Co., 7 Neb., 256. Dows v. City of 
Chicago, 11 Wallace, 108. Heywood v. Buffalo, 14 
N. Y., 534. High on Injunctions, section 355. Of- 
tawa v. Walker, 21 Ill., 610. Chicago v. Frary, 22 Ill., 
84. Jackson v. Detroit, 10 Mich., 248.  Haxchange 
Bank v. Hines, 3 0. 8., 1. Clinton, ete., appeal, 56 Pa. 
St., 815. Macklot v. Davenport, 17 Ia., 879. Cooley 
on Taxation, 542. Head v. James, 18 Wis., 720. 
Moore v. Cord, 14 Wis., 218. Bucknall v. Story, 36 
Cal., 67. 


MaxweE., Cu. J. 


This is an action to enjoin the collection of taxes. 
The plaintiff alleges in his petition that he is the 
owner of more than four sections of land in Vesta pre- 
cinct, in Johnson county, and that said lands were not 
lawfully assessed in the year 1871, because no oath 
of the assessor was made or attached to the assessment 
roll. It is also alleged that certain district school tax- 
es are illegal, and that the defendant is treasurer of 
Johnson county, and is about to sell said land for said 
taxes. The prayer is that said taxes may be declared 
null and void. A demurrer was sustained to the pe- 
tition in the court below, and the cause dismissed. 
The plaintiff appeals to this court.. There is no equity 
in this petition. If the facts stated in the petition are 
true, no title would pass by a tax deed, and in an ac- 
tion at law for the possession of the premises under 
such deed, such illegality may be shown. But the 
owner of real estate cannot avoid the hazard of an ad- 
yerse title by enjoining the collection of taxes if prop- 
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erly assessed, unless he pays, or offers to pay, the 
amount justly chargeable against his land. As the 
burden of taxation must be borne by all the taxable 
property in the state, there is a moral obligation rest- 
ing upon every property owner to bear his proportion 
of the same; and unless he offers to do equity, a 
court of equity will not lift a finger to aid him. 

The judgment of the district court is right, and 
must be affirmed. 


JUDGMENT AFFIRMED, 


Tuomas MuRRAY, PLAINTIFF IN ERROR, V. DENNIS 
‘i CuNNINGHAM, DEFENDANT IN ERROR. 


1. Evidence: Book account. One C., a blacksmith, was in 
the habit of keeping his accounts for blacksmithing in small 
books (pass books, apparently), and when a book was filled, 
carrying the unsettled accounts forward into a new book, the - 
old one being destroyed. Held, in an action on an account 
thus kept, that he could refresh his memory from these secon- 
dary books, and his testimony that the several items of account 
were correct as charged, although he could not remember the 
dates of the several items without referring to the account, was 
properly received. 


2 Tender. A plea of tender and payment of a specified sum into 
court is an admission that the sum tendered is due the plain- 
tiff. It differs in that regard from an offer to permit judg- 
ment to be taken for a specified sum, as provided by section 
1004 of the code. 


Error to the district court of Douglas county. Tried 
below before Savaag, J. 


Charles H. Brown and E. Estabrook, for plaintiff in 


error, 


N. J. Burnham, for defendant in error. 
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Maxwet, Cu. J. 


A rehearing was granted in this case on the appli- 
cation of the plaintiff in error, and the entire record 
has been carefully re-examined. To the plaintiff’s ac- 
count, the items of which are set out in detail, amount- 
ing in the aggregate to the sum of $37.45, the defend- 
ant pleads—jirst, a general denial; second, that the 
plaintiff is indebted to him in the sum of $17.79, with 
interest from January 1, 1875; third, that prior to the 
commencement of the suit he tendered to the defend- 
ant the sum of $18, and has kept said tender good by 
depositing the money in court. The items of defend- 
ant’s account are as follows: 


1874. D. Cunningham to Thomas Murray, Dr.: 


March 17. To lumber,.......ccccceseecescvecsseeceeees $2 50 

May 11. “ use Of jackscrew,.....scseresessceee 80 
“ 14. 7 “6 balance scales,............4. 75 

July BI. «DUM ET, ... sesessecccesenavorseenssensese 1 74 

Nov. 27. © WOOdTACK, .....-ccesseescceserscssens . 1 50 
1875. 

March 1. **— hallter,......scccscscscsvesccesveccersnsees 1 50 
2°18. “6 DMM ber. cevecsesvestseests vows vides 49 
pear se “ nails and saw ($25c., $1.00),........ 1 25 

April 9. $6 wall PAPETysxencesapas sass seave deve revere 3 89 
86 AGS. EMER ssacsave ncoeduce ects iiiess tiste cue secs 57 

Nov. 10. “ sash,........ aa ducaa td ee ve tae Seated dus Shank 65 

Dec. 18. WO LOA siiesn see ceacinsieCalerivedesensasaceeess 26 

Dec. 11. 5 08x2} bolts,...... eee eeeee sence 1 25 
1876. “ gcissors and looking-glass,.......... 70 

$17 79 
1875. 
Dees Ths. 1 OOK s ccssascesevsasciscsei case sveiserardessees 90 
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The plaintiffs object that Cunningham was permit- 
ted to testify from a copy of his original books of en- 
try, under the objection of the plaintiff in error. It 
appears from the bill of exceptions that Cunningham 
entered his account in small books (pass books, appa- - 
rently), and kept no ledger; and on opening a new 
book, he carried the unsettled accounts on the old 
forward into the new, and that the books in which the 
original entries were made were lost or destroyed. 
The books themselves were not introduced in evidence, 
but the witness, after referring to them, was permitted 
to testify from memory as to the correctness of his 
account. This is the principal error relied on. 

Greenleaf thus states the rule: ‘“ Though a witness 
can testify only to such facts as are within his knowl- 
edge and recollection yet he is permitted to refresh 
and assist his memory by the use of a written instru- 
ment, memorandum, or entry in a book, and may be 
compelled to do so if the writing is present in court. 
It does not seem to be necessary that the writing 
should have been made by the witness himself, pro- 
vided, after inspecting it, he can speak to the facts 
from his own recollection.” 1 Greenleaf Ev., sec. 486. 

The fact that books of original entries have been 
lost or destroyed is, ordinarily, a suspicious circum- 
stance, proper to be submitted to the jury. And in 
this case, had the defendant in the court below denied 
in his testimony the several items of account, or any 
of them, it may be questionable if the proof offered 
by the plaintiff below, as to those items, would have 
been sufficient to have convinced the jury of the cor- 
rectness of the account.- It would then have raised a 
question of veracity between the parties. Cunning- 
ham swears positively, after examining the account 
books, to the several items therein charged, but says 
he can recollect the dates only from the books. As 
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the action was commenced long before the statute of 
limitations had run, the dates do not appear to be ma- 
terial. A witness, ordinarily, must testify to facts 
which are within his own knowledge; yet, if he has 
any recollection at all of the facts, he may express it 
as it lies in his memory—the jury to give such weight 
to his testimony as they may deem it entitled to. 1 
Greenleaf Ev.,sec. 440. The several items of account 
are not denied by the defendant in the court below, 
in his testimony. He objects to the price, and claims 
that the charges are too high, and the testimony in- 
troduced by him is directed almost entirely to this 
point. But this question was properly submitted to 
the jury, and no objections are now made on that 
ground, 

The third defense of the answer is that the defend- 
ant in the court below tendered the plaintiff the sum 
of $18 before the commencement of the suit. An an- 
swer averring tender, and that the money is brought 
into court, operates as an admission that the sum ten- 
dered is due the plaintiff. Cox v. Brain, 3 Taunt., 95. 
Huntington v. American Bank, 6 Pick., 340. Babcock v. 
Harris, 87 Iowa, 409. Huntington v. Zeigler, 2 0. S., 
10. It does not bar the debt as a payment would, 
but rather establishes the defendant’s liability ; but 
when valid and sufficient in amount, it puts a stop to 
interest and costs. 

The plea of tender in the answer is very different 
in its character from the offer of a defendant to allow 
judgment to be taken against him for a specified sum, 
with the costs then accrued, as provided in section 
1004 of the code. [Gen. Stat.,685.] In such case the 
offer and failure to accept it cannot be given in evidence. 
to affect the recovery. But where a tender is made in 
an answer of a sum certain as then due, it is an admis- 

sion by the defendant that that sum is then due and 
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ready to be paid on demand to the plaintiff. Taking 
this admission, then, with the defendant’s set-off, and 
how stands the case? The plaintiff in the court below 
swears that the lumber charged in defendant’s bill at 
$2.50 was returned to Mr. Murray without being un- 
loaded from the wagon; that he did not hire the 
jack-screw, but it was left at his shop by some one 
who was unable to get into Murray’s store; and that 

he did not purchase the saw charged to him. These 
items amount to the sum of $4.30, and the verdict 
was for the sum of $23.52; so that, rejecting these 
items, which the jury would be warranted in doing 
from the evidence, there is an admission in the an- 
swer of nearly the entire sum claimed by the plaintiff. 
It is very clear that justice has been done; that in 
fact a judgment in favor of the plaintiff in error 
could not be sustained upon the evidence in the rec- 
ord. 

The judgment.of the district court is therefore af- 
firmed, but the penalty of five per cent heretofore im- 
posed by this court is remitted, the plaintiff in error 
having given a satisfactory excuse for his failure to 
prosecute the petition in error with diligence. 


JUDGMENT ACCORDINGLY. 
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Francis LAUSMAN, APPELLANT, v. WeENzEL Dranos 
ET AL., APPELLEES. 


Landlord and Tenant. A tenant, while in possession of cer- 
tain premises under a lease, purchased the same at judicial 
sale without surrendering his lease or notifying his landlord, 
who was absent from the state. Held, That the presumption 
is that the purchase was made to protect his possession and that 
the landlord might redeem. . 


THIs was a re-hearing of the case reported in 8 
Neb., 457, to which reference may be made -for any 
. further statement beyond that contained in the fol- 
lowing opinion. 


Uriah Bruner, for appellant, cited Mattis v. Robin- 
son, 1 Neb., 1. United States v. Duncan, 4 McLean, 
607. 


R. F. Stevenson, for appellees, cited’ Weichselbaum v. 

. Curlett, 20 Kan., 709. Bettisin v. Budd, 17 Ark., 546. 

Jackson v. Rowland, 6 Wend., 666. Ferguson v. Etter, 
21 Ark., 160. Taylor’s Land and Ten., sec. 705. 


MaxweEtL., Cu. J. 


This case was before the court in 1879, and is re- 
ported in 8 Neb., 457. The plaintiff moves for a re- 
hearing upon the ground that Sonnenschein was the 
tenant of the plaintiff at the time he purchased the 
property in question, and that therefore he could not 
acquire an adverse title as against his lessor. No 
stress was laid upon this point in the former argument 
of the case, nor is the petition framed for the partic- 
ular purpose of seeking to redeem from Drahos and 
Sonnenschein, the particular object aimed at being to 
require Mrs, Parrat to exhaust the other mortgaged 
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property before selling that purchased by the plaintiff 
subject to the decree of foreclosure. The petition is 
very long, with the exhibits covering sixty-four pages. 
Much of it could have been stricken out on motion, 
and thereby have made it more symmetrical. But, 
notwithstanding the want of form in the petition, all 
the facts which, are well pleaded therein, for the pur- 
poses of the action are admitted to be true. 

The petition alleges in substance that on or about 
the first day of October, 1877, the plaintiff rented 
said lot 6, in block 19, to the defendant Frederick 
Sonnenschein, who entered into possession of said 
premises as said tenant, and as such tenant continued 
in possession of the same until after the sale and con- 
firmation thereof; that the plaintiff was absent from 
this state from the fifteenth of June, 1876, till about 
the fifteenth of January, 1878, and had no notice of 
said sale and confirmation thereof until a long time 
after the confirmation of the same; that said Drahos 
and Sonnenschein purchased said lot for the sum of 
$452, although it was worth the sum of $1200 at that 
time, and is still of that value; and that they pur- 
chased said lot with the intention of defrauding the 
plaintiff; that they have been and are in possession of 
said premises, the rental value of which is about $10 
per month. There is no prayer in the petition to re- 
deem this lot from Drahos and Sonnenschein, the prayer 
upon that matter being to have their title declared 
void; but there is a general prayer “for such other 
relief as equity and the nature of the case may re- 
quire.” 

Drahos and Sonnenschein join in a general demurrer 
to the petition, so that if there is a cause of action 
stated against either the judgment must be reversed. 
Dunn v. Gibson, 9 Neb., 518. 

As a general rule a tenant will not be permitted to 
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deny the title of his landlord so long as the tenancy 
exists. But when the landlord’s title has been extin- 
guished in an action for rent by the lessor these facts 
may be shown asa defense. The relation of landlord 
and tenant can be created only by lease, either in 
writing or by parol. It is said that ‘there is a ten- 
ure between lessor and lessee for years, to which fealty 
is incident by theory of law as well as of privity of 
estate between them.” 1 Wash. Real Property, 413. 
Thrall v. Omaha Hotel Co., 5 Neb., 300. And where 
the’ relation of landlord and tenant has been estab- 
lished it attaches to any who take through or under 
the tenant as assignee. 

In Mattis v. Robinson, 1 Neb., 3, one Mattis leased 
certain premises for one year, and after the expiration 
of the lease, but while holding over and while in pos- 
session of the premises acquired under the lease, he 
purchased a mortgage on the premises for one half of 
its face value, and commenced an action of foreclo- 
sure, thereby attempting to divest the title of his les- 
sors. The court say: ‘The policy of the law will not 
allow a tenant to be guilty of a breach of good faith 
in denying a title, by acknowledging and acting un- 
der which he originally obtained and has been per- 
mitted to hold possession of the premises. The lessee 
obtaining possession is estopped from keeping the 
land in violation of the agreement under which it was 
acquired. The result of allowing a tenant to deny the 
title of his landlord is well illustrated in 2 Smith’s Lead. 
ing Cases, p. 657: ‘It is well known that a recovery 
cannot be had in ejectment without proof of title, and 
that it may be defeated by proving an outstanding 
title in a third person. For a tenant, therefore, to be 
permitted to question or contest his landlord’s title in 
an action of ejectment for the land would be to take 
the estate from the latter and confer it upon the for- 
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. mer whenever there was a defect, either in the title 
itself or the proof brought forward to sustain it. This 
would obviously be equally inconsistent with public 
policy and private faith, and would prevent men from 
letting their property even when they were unable to 
use it themselves.’ Good faith requires that the ten- 
ant shall not avail himself of the advantage given by 
his possession as against his landlord. Before assail- 
ing his landlord’s title he must put him in as good 
position as he was before the tenancy by delivering 
up to him the possession.” This doctrine was re- 
affirmed in Thrall v. Omaha Hotel Co., 5 Neb., 295. 

Judge Story says: “It may be laid down as a general 
rule that a trustee is bound not to do anything which 
can place him in a position inconsistent with the inter- 
ests of his trust, or which may have a tendency to in- 
terfere with his duty in discharging it. And this 
doctrine applies, not only to trustees strictly so called, 
but to others standing in a like situation, such as as- 
signees and solicitors of a bankrupt estate. * * * 
It applies in like manner to executors and administra- 
tors * *.” Story’s Equity Juris., sec. 322. “There 
are many other cases of persons standing in regard to 
each other in like confidential relations in which sim- 
ilar principles apply. Among these may be enumer- 
ated the cases which arise from the relation of land- 
lord and tenant, of partner and partner, principal and 
surety, and various others, where mutual agencies, 
rights, and duties are created between the parties by 
their own voluntary acts, or by operation of law.” 
Id., sec. 323. 

To permit a tenant who has obtained possession un- 
der a lease to acquire an adverse title to the premises 
during the existence of the lease, and to setit up against 
his landlord, without first surrendering the possession 
thus acquired, would in many cases permit him to di- 
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vest the title of his landlord. Suppose the title of the 
landlord is possessory merely, can the tenant be per- 
mitted to divest this possessory title while his lease re- 
mains in foree? We think not. In the case at bar 
the defendauts purchased the premises during the ex- 
istence of the lease without yielding possession of 
the premises, and without notice to their lessor. This 
being the case, it will be presumed that it was for the 
purpose of protecting the possession of the plaintiff. 
The petition therefore, upon that question, states 5 
cause of action, for which the judgment of the dis 

trict court is reversed and the cause remanded for fur 

ther proceedings. 

REVERSED AND REMANDED. 


BoarpD oF CoMMISSIONERS OF MERRICK CouUNTY, PLAIN- 
TIFF IN ERROR, V. SAMUEL BaTTY, DEFENDANT IN 
ERROR. 


1. County Commissioners: contracts. County commis- 
sioners are required by law to hold their sessions at the coun- 
ty seat, and they have no authority to enter into contracts in 
relation to county business at any other place. 


2. Roads: contracts. Contracts for the permanent improve- 
ment of roads must be let to the lowest responsible bidder. 


3. : The precinct of C., in M. county, in the 
year 1876 voted and issued bonds to the amount of $8000, to 
construct a toll bridge across the Platte river. Afterwards the 
county commissioners donated about $3000 to complete the 
bridge upon condition that it should be free. The commis- 
sioners visited the precinct of C., some distance from the 
county seat, and examined the bridge, and informed one B. 
that if he graded the approaches his account would be paid, 
but failed to enter into any contract with him for that pur- 
pose while in public session asa board. Held, That the county 
was not liable. 
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Error to the district court for Hall county. Tried 
below before Post, J. 


J. W. Sparks and A. Ewing, for plaintiff in error, 
cited Gen. Stat., secs. 10, 84, 89, chapter 13. Dillon 
Mun. Corp., sec. 878, note 1; sec. 388, note 1. oll- 
‘mer v. Nuckolls County, 6 Neb., 204. Ohio v. Yeatman, 
22 Ohio State, 546. Bradford v. The State, 7 Neb., 
109. S.C g¢ P. R. RB. v. Washington Co., 3 Neb., 42. 
The People v. Commissioners, 4 Neb., 157. 


Whitmoyer, Gerrard g Post, for defendant in error. 


Corporations will not be permitted to avail them- 
selves of the plea of ultra vires to defeat an action on 
an execuied contract, 7. e., one on which the other party 
has fully relied in expending his money and perform- 
ing labor, and this wholesome rule is applicable alike 
to private and municipal or public corporations. Nor 
do we understand that there is any conflict of author- 
ity on this point. We are aware that there are cases 
which may at a glance seem to conflict with the fore- 
going, but a careful reading will show the mistake. 
Dillon on Mun. Corp., sec. 888. Clark v. Dayton, 6 Ne- 
braska, 192. Follmer v. Nuckolls County, Id., 204. San 
Francisco Gas Co, v. San Francisco, 9 Cal., 453. Argenti 
v. San Francisco, 16 Cal., 255. Pizrley v. R. BR. Co., 33 
Cal., 1838. Fisher v. Trustees of School Dist., 15 Barb., 
323. State Board of Agriculture v. R R., 47 Ind., 407. 
Kneeland v. Gilman, 24 Wis., 89. Duncombe v. City of 
Fort Dodge, 38 Iowa, 281. City of Memphis v. Brown, 
American Law Register, N.S. Vol. IT., 629. Cinein- 
nati v. Cameron, 88 Ohio State, 362. Field on Cor- 
porations, sections 262-269. Moore v. Mayor, 73 N. 
Y., 288. Green’s Brice’s Ultra Vires, notes to pages 
373-5. Bigelow v. Perth Amboy, 1 Dutcher, 297. McPher- 

14 
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son v. Foster, 43 Iowa, 64. Miner’s Ditch Co. v. Zeller- 
bach, 87 Cal., 578. , 


Maxwetu, Cu. J. 


In 1876 Clarksville precinct, in Merrick county, 
voted and issued bonds to the amount of $8,000 for 
the purpose of building a bridge across the Platte 
river, the proposition submitted to the voters, contain- 
ing provisions that the bridge should be a toll bridge 
and for the appointment of a commission to construct 
and take charge of the same. The defendant in error 
was a member of this commission, which, as it was a 
body unauthorized by law, it is unnecessary to notice 
further. The precinct bonds being insufficient to con- 

struct the bridge, notes to the amount of about $1600 
were obtained from citizens of Polk county, each one 
giving a note to be credited on bridge tolls, to the 
amount of his note. About this time application was 
made to the board of county commissioners of Mer- 
rick county, for assistance, to complete the bridge, 
and aid to the amount of about $3000 was given at 
various times by said commissioners, upon condition 
that the bridge was to be free. This sum seems to 
have been suflicient to complete the bridge. A large 
amount of grading for the approaches was stil] neces- 
sary to be done, which was performed by the defend- 
ant in error, the sum charged therefor being $937.82; 
and also the further sum of $425 for repairing grade 
where it-had been washed out. A claim is also made 
for the sum of $52, for the erection of a small bridge 
across a channel washed out by the river. 

These claims were rejected by the board of county 
commissioners in the year 1878. On appeal to the 
district court of Merrick county the jury failed to 
agree. A change of venue was then granted to Hall: 


q 
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county, where, on the trial of the cause, a verdict was 
rendered in favor of the defendant in error for the 
sum of $1656.50. A motion for a new trial having 
been overruled, judgment was rendered on the verdict 
for the amount thereof. The plaintiff in error brings 
the cause into this court by petition in error. 

It is conceded on the argument that the verdict and 
judgment are for too large a sum, and an offer was 
made by the defendant in error to remit therefrom the 
sum of $100. 

The only question to be considered in this case is, 
does the record disclose a valid contract with the board 
of county commissioners of Merrick county for the 
performance of said labor? And that question we 
must answer in the negative. It appears that the 
commissioners met at Clarksville, away from the 
county seat, and authorized the defendant in error to 
perform this labor; but there is no evidence of their 
having entered into a contract with him at any. autho- 
rized meeting of the board for the performance of the 
same. 

Section 11 of the “act concerning counties and 
county officers,” approved February 27, 1878 [Gen. 
Stat., 234], provides that “the county commissioners 
shall meet and hold sessions for the transaction of 
county business, at the court-house in their respective 
counties, or at the usual place of holding sessions of 
the district court, on the first Tuesday in January, 
April, July, and October of each year, and may ad- 
journ from time to time.” There is also a provision 
for calling special sessions of the board by the county 
clerk, when the interests of the county demand it. The 
commissioners therefore must transact county business 
at the county seat, and are absolutely without author- 
ity to enter into contracts at any other place. The 
action of the commissioners therefore, at Clarksville, 
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was without authority of law, and void. It is conced- 
ed that the contract made at Clarksville with the de- 
fendant in error is a nullity of itself, but it is insisted 
that the commissioners ratified the same while in pub- 
lic session at the county seat. How far a board of 
commissioners can ratify such action it is unnecessary 
to determine, as, in our opinion, the evidence entirely 
fails to show a ratification. 

- The law in force at the time this contract is said to 
have been made required contracts for the permanent 
improvement of roads and bridges to be let to the low- 
est responsible bidder. The People v. Coms. of Buffalo 
Co., 4 Neb., 150. Follmer v. Nuckolls Co., 6 Id., 204. 

The evident purpose of this law was to protect the 
interests of tax payers, and prevent favoritism, par- 
tiality, and fraud, by inviting competition, and placing 
bidders upon an equality in making their bids. In 
the case at bar the defendant in error seems to have 
performed the grading in a satisfactory manner, and 
the price charged does not appear to be unreasonable; 
but the record fails to disclose such a contract as can 
be enforced against the county. In fact, the claim 
against the county seems to have been an after thought, 
as suits were brought by the defendant in error upon 
the notes heretofore referred to, given by citizens of 
Polk county, which actions failed. The items for re- 
pairing the wash-out may perhaps rest upon a differ- 
ent foundation. If there was in fact a public road at 
that place at that time, either by dedication or loca- 
tion, and the repairs were absolutely necessary to pre- 
serve the property of the county, or to open a public 
thoroughfare, temporarily obstructed, and in an im- 
passable condition, perhaps such facts can be shown as 
would entitle the plaintiff in the court below to recoy- 
er for this; but the record does not contain sufficient 
evidence to sustain the verdict; and there not being 
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sufficient evidence to sustain the verdict, it is unnec- - 
essary to review the instructions. 

The judgment is therefore reversed, and the cause 
remanded for further proceedings. 


REVERSED AND REMANDED. 


RacHEL BEISEL, APPELLANT, v. W. R. ARTMAN AND 
OTHERS, APPELLEES. 


1. Mortgage Foreclosure: coNnsTRUCTION oF sEC. 857 OF THE 
CIVIL copE. Sec. 857 of the code of civil procedure has no 
application in an action for the foreclosure of a mortgage, 
when the whole amount of the debt secured is due, but only 
to cases brought under sec. 856 for interest, or a portion of the 
principal that has matured, and when there are other portions 
still to become duc. 


This section was not intended as authority to 
the court for relieving a party from a forfeiture, or from the 
consequences of a failure to perform his engagements volun: 
tarily assumed. - 


APPEAL from Cuming county. It was an action 
for the foreclosure of a mortgage on a petition filed 
in the district court by the appellant April 1, 1879. 
The mortgage debt is evidenced by a promissory note 
for $1,000, dated July 1, 1876, payable in five years 
after date, and bearing interest from date at 10 per 
cent, interest payable annually. The mortgage had 
a condition therein, that “if any interest thereon 
is not paid when the same is due, in that case the 
whole of said sum and interest shall and by this inden- 
ture does immediately become due and payable, or if 
the taxes * * * which are assessed or levied 
against said premises are not paid at the time when 

‘the same are by law made due and payable, then in 
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like manner the whole of said sum shall immediately 
become due and payable.” 

The interest that was due July 1, 1878, was not 
paid, nor were the taxes for the year 1877 (which were 
delinquent May 1, 1878) paid, and the said several de- 
faults were the grounds alleged for the foreclosure of 
said mortgage. 

A decree of foreclosure in conformity to the prayer 
of the petition was, at an adjourned term of the April 
term, 1879, rendered on default; and afterward, at 
the same term, at the request of the defendants, the 
court, Barnes, J., modified the said decree, staying 
the proceedings thereof, upon the defendants paying 
the amount due on the note and mortgage with costs, 
until further order of the court upon subsequent de- 
fault in the payment of any portion or installment of 
the principal or interest thereafter to become due. 
From this modification of the decree plaintiff ap- 
pealed. 


Uriah Bruner, for appellant, cited Jones on Mort- 
gages, 1177-1181. Bennet v. Stevenson, 53 N. Y., 508. 
Pope v. Durant, 26 Iowa, 239. O’ Connor v. Shipman, 
48 How. Pr., 126. 


J.C. Crawford, for appellees. 
Lake, J. 


It is evident that the district court, in staying or 
modifying its decree of foreclosure, misapprehended 
the object and scope of sec. 857 of the code of civil 
procedure, which provides that: “If after a decree 
for sale entered against a defendant in such case” (a 
case of foreclosure simply for interest, or a portion of 
the principal that has become due), “he shall bring 
into court the principal and interest due, with costs, 
the proceedings in the suit shall be stayed, but the 
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court shall enter a decree of foreclosure and sale, to 
be enforced by a further order of the court, upon a 
subsequent default in the payment of any portion or 
installment of the principal, or any interest thereafter 
to become due.” [Gen. Stat., 657.] A moment’s re- 
flection will show that this statute has no application 
to the case under consideration, in which, as the pe- 
tition alleges, and the defendants by their default ad- 
mit, the whole amount of the debt secured by the 
mortgage was due, in consequence of the failure to 
pay the interest and taxes as stipulated therein. 

This provision reaches only those cases brought un- 
der sec. 856, where foreclosure is sought for a part of 
the mortgage debt or interest that has matured, and 
there are other portions still to become due, and for 
which further provision may be required. It was not 
intended as an authority to the court for relieving a 
party from a forfeiture, or from the consequences of 
a failure to perform his engagements voluntarily as- 
sumed. As required by the admitted facts of the pe- 
tition, the court, in entering its first decree, found 
that the whole amount of the debt remaining unpaid 
was then due. It matters not that it became due in 
consequeuce of the failure of the mortgagor to meet 
the annual interest as it matured, and to pay the taxes 
assessed against mortgaged premises, as he had 
agreed. If it were due it was the right of the cred- 
itor to have payment, and the duty of the court to en- 
force it by the usual mode. 

The so-called modification or stay of the original 
decree, entered July 1, 1879, is therefore reversed and 
held for nought, and the cause is remanded to the. 
court below, with direction to proceed with the en- 
forcement of said original decree, which is in all 
things affirmed. ; 

JUDGMENT ACCORDINGLY. 


~ 
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Crepit Foncizrn oF AMERICA, PLAINTIFF IN ERROR, V. 
SamuEL EK. Rogers, DEFENDANT IN ERROR. 


1. Judgment: PRESUMPTION IN Favor OF. It is a settled rule 
of law that every presumption is in favor of the correctness 
‘of a judgment of a court of general jurisdiction until the 
contrary is made affirmatively to appear. 


Where nothing whatever is shown, if evi- 
dence were necessary to have authorized the particular decis- 
ion complained of, it will be presumed that the evidence was 
before the court. : 


8. Bill of Exceptions. If a party rely upon the fact that 
there was no evidence in a case where evidence was necessary, 
he must establish it by a proper bill of exceptions. 


Motion for a re-hearing of the case reported 8 Neb., 
34. 


Redick ¢ Connell, for the motion. 
Lakes, J. 


This motion for a re-hearing is based upon the fact 
that in our former decision we ‘did not pass upon 
the vital question as to whether error did not appear of 
record, which would require the reversal of the judg- 
ment of the court below.” That judgment was given 
ona motion of the defendant to dismiss the action in 
these words after the title of the cause, viz.: 


“Now comes the defendant and moves the court 
for an order directing the entry of an order dismis- 
sing said cause, and wholly annulling and setting 
aside the verdict heretofore rendered, which motion 
is based on the stipulation herewith filed and the 
charter and by-laws of plaintiff, to which reference is 
had, and will be referred to on the hearing. 

[Signed] “G, W. AMBROSE, 

.“ Attorney for Defendant.” 
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There is no bill of exceptions.showing whether the 
“stipulation ” and “ charter and by-laws” referred to 
in this motion were produced and used upon the 
hearing or not. All we have of record showing the 
action of the court is the order itself, which is as fol- 
lows: “ Afterwards, at the February term of said 
court, and on the fourth day of February, 1878, this 
cause being heard on the motion of said defendant, to 
set aside the verdict of the jury, and for the dismis- 
sal of this action, the court on consideration thereof 
grant the same; the said verdict is accordingly va- 
cated, and this cause is hereby dismissed at the costs 
of the said plaintiff,’ and a formal judgment of dis- 
missal and for costs against the plaintiff was accord- 
ingly entered. 

It is a settled rule of law that every presumption is 
in favor of the correctness of the judgment of a court 
of general jurisdiction until the contrary is made 
affirmatively to appear; and this particular judgment 
of dismissal is no exception to this rule. 

All that is urged by counsel in support of this ap- 
plication for a re-hearing is that: ‘It nowhere ap- 
pears that the motion was sustained by affidavits or 
evidence of any kind,” etc. This is all very true, as 
we have already shown, but under the rule just stated 
it is not essential to the support of the judgment that 
it do so appear. Where nothing whatever is shown, 
if evidence were necessary to have authorized the 
particular decision complained of, it will be presumed 
that the evidence was before the court, and that. it 
fully justified the conclusion reached. If a party 
rely upon the fact that there was no evidence in a 
case where evidence was necessary, he must establish 
it by a proper bill of exceptions, or he will fail. 


MoTION DENIED, 
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CHARLES HaRRAL AND Geor@e P. USL, PLAINTIFFS IN 
ERROR, V. ELI GRAY, DEFENDANT IN ERROR. 


1. Pleading: PETITION: ACTION QUIA TIMET. The main facts 
stated in a petition being sufficient on which to found either 
an action guia timet or an action of ejectment, resort may be 
had to the prayer to determine the true character of the 
action, 


2.° Equity Jurisdiction: cLouD upon TITLE. By statute 
[Gen. Stat., 882], and even without it, a court of equity has 
jurisdiction to set aside a fraudulent conveyance constituting a 
cloud upon plaintiff’s title to real estate owned by him, though 
not in his actual possession. 


: TRIAL. And in such case the defendants 
are not entitled to two trials, nor to a trial by jury, though 
the court may submit special facts toa jury. 


4. Error without Prejudice. Although error may be com- 
mitted by the trial court, in refusing to strike out of a plead- 
ing irrelevant or redundant mattcr, yet the judgment will 
not be reversed where it is apparent, upon a general review 
of the whole case, that no material injury has resulted from 
such error. 


6. Practice. If a defendant, after the overruling of a demurrer, 
answer to the merits, he thereby waives his exception to the 
ruling on such demurrer. 


6. Priority of Liens. A prior unrccorded deed, passing the le- 
gal title, made in good faith and for a valuable consideration, 
will take precedence of an attachment or judgment, if such 
decd be recorded before any deed based upon such attachment 
or judgment. 


Error to the district court of Richardson county. 
Tried below before WrEavzr, J. 


Uhl ¢ Scott, for plaintiff in error. 
Schoenheit g- Thomas, for defendant in error. 
Coss, J. 


This is an action to remove a cloud from the plain- 
tiff’s title to a tract of land. The cloud consists of an 


’ 
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attachment levied on the land, and a judgment ren- 
dered against one Allen Gaskill, plaintiff’s grantor, 
and a sheriff’s deed made to one of the defendants on 
a sale upon execution issued on the said judgment. 
The deed from Allen Gaskill to the plaintiff was exe- 
cuted the fifteenth December, 1874, ‘in Cumberland 
county, Illinois, acknowledged before a notary public. 
The land was attached the twenty-seventh January, 
1875. Deed recorded May 27, 1875. The sheriff’s 
deed to defendant, George P. Uhl, was recorded Sep- 
tember 19, 1877. 

There is a great deal in the record of this case on 
either side which tends to obscure rather than illumi- 
nate the points in the case as I understand them. The 
plaintiffs in error contend that the petition sets forth 
a cause of action at law, and not a case for equitable 
relief. That, as I view it, depends upon the object 
which the plaintiff (defendant in error) seeks to ac- 
complish by the action, or rather, the main facts be- 
ing sufficient on which to found either an action of 
ejectment or an equitable or quia timet action, and 
there being much in the petition which ought not to 
be there for either purpose, we may look to the prayer 
for a key to the true character of the action. 

The prayer of the petition does not include the pos- 
session of the land, nor does the decree which it is 
sought to reverse affect the possession of the land in 
any manner whatever. So this is not an action of 
ejectment, because although the plaintiff may obtain 
all that he seeks in this action, then, unless the defend- 
ant Harrall voluntarily relinquishes the possession, it - 
will require an action of ejectment to dispossess him. 
Again, were this an action of ejectment, while, if the 
defendant’s possession is fraudulent, that could proba- 
bly be shown in such action so as to disarm the defense 
and enable the plaintiff to obtain the possession, yet 
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it would not remove the muniments of such fraudu- 
lent title; and so, to render his title clear and market- 
able, the plaintiff would still have to bring a suit in 
equity, and go over the same ground which he has 
covered in this case. 

Thave no doubt of the power of a court of chancery, 
independent of our statute, to entertain jurisdiction 
of a cause brought to set aside a fraudulent convey- 
ance constituting a cloud upon the plaintiff’s title to 
real estate owned by him, though not in his actual 
possession. Bunce v. Gallagher, 5 Blatch., 481. Ward 
v. Dewey, 16 N. Y., 519. But were this even doubted it 
would be set at rest by the statute. Gen. Stat., p. 882. 

This, then, being a proper case for equitable juris- 
diction, the defendants were not entitled to two trials, 
nor to a general jury trial, and the several quéstions of 
fact were properly submitted to the jury, and I think 
fairly submitted by the court, and that there is evi- 
dence to sustain each of such findings. 

In the district court the defendants (plaintiffs in er- 
ror) moved to strike out a portion of the plaintiff’s pe- 
tition, for several stated reasons. While there can be 
no doubt that there was much in the petition that 
ought not to have been there, and ought to have been 
stricken out, yet I do not think that the redundant 
matter was such as to render its retention. in the peti- 
tion sufficient matter of prejudice to defendants to jus- 
tify a reversal on that ground when, upon a general 
review of the whole case, it is apparent that no sub- 
stantial injury has resulted from such error. 

The second error assigned is that the court erred in 
overruling the demurrer to the petition filed in the 
cause. The defendants, after the overruling of the 
demurrer, answered to the merits, and thereby waived 
this exception. Farrar § Wheeler v. Tripleti, 7 Neb., 
237. 
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The fifth error assigned—that the court erred in sub- 
mitting special facts to the jury—as I have intimated 
in the fore part of this opinion, is not well taken. I 
understand the law to be that in an equity case, when 
questions of fact are necessary to be determined, 
whether such questions of fact be put in issue by the 
pleadings or not, the same may be tried by a jury. 
Gen. Stat., 524, sec. 4. 

The other errors assigned are too general in their 
character to require special notice. 

This case turns mainly on the points submitted to 
the jury, and which they found for the plaintiff, 
the affirmative of which may be stated thus: That 
before the twenty-seventh day of January, 1875—the 
date of defendant Uhl’s attachment lien—Allen Gas- 
kill had in good faith for a valuable consideration ex- 
ecuted and delivered to the plaintiff a deed for the 
premises in controversy. This brings the case quite 
within the holding of this court in Mansfield v. Greg- 
ory, 8 Neb., 432. Under that decision it may be con- 
sidered settled—if, indeed, the courts of the country 
had not long since settled it—that a prior unrecorded 
deed, made and delivered in good faith for a valuable 
consideration, so as to pass title in law, will take pre- 
cedence of an attachment or judgment, provided such 
first-mentioned deed be recorded before any deed to 
the premises be recorded, which is based upon such 
attachment or judgment. 

The plaintiff in error, Uhl, had proceeded against 
the land of Gaskill, his non-resident debtor, for the 
purpose of securing and realizing his claim. After the 
levy of his attachment, but before judgment, this deed 
from Gaskill to Gray appears upon the records. 

As the law charges the parties with notice of this 
deed as soon as it was recorded, I will assume that 
Mr. Uhl knew of it then or soon afterwards. Look- 
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ing at his answer in the case we assume that he had 
some evidence to satisfy his own mind that this deed 
was not made in good faith, and perhaps had no ex- 
istence at the date of his attachment lien, but was the 
result of a conspiracy, and an after-thought on the 
part of Gaskill and Gray, and he elected to treat this 
deed as a nullity, go on and perfect his own title as 
far as possible, and thus put himself upon a footing 
to try the legality of the proceedings of his oppo- 
nents. This he had a right to do and has done with 
unusual spirit and ability. But upon the controlling 
facts in the case the jury were against him, and after 
a careful examination of the record I find no error 
which can avail the plaintiffs in error in this court. 
Therefore the judgment of the district court must 
be affirmed. 
JUDGMENT AFFIRMED, 


W. Frank WRIGHT, PLAINTIFF IN ERROR, V. JAMES 
SWEET, DEFENDANT IN ERROR. 


1. Revivor of Judgment: practice. It seems that the pro- 
ceedings to revive » dormant judgment should be by affidavit 
of the plaintiff showing the amount due, and not tis filing of 
a petition for revivor. 


Upon proceedings to revive a judgment 
which has become dormant, under the provisions of the stat- 
ute [Gen. Stat., 606], no objections will be heard which seek 
to go behind the original judgment. 


Error to the district.court of Otoe county. Heard 
below before Pounn, J. Sweet in 1871 recovered a 
judgment against Wright. No execution was ever 
issued. In 1879 Sweet commenced proceedings to re- 
vive. In answer to the petition for revivor defendant 
Wright set up payment on the note, for which no 
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eredit was given, and facts which he claimed entitled 
him to equitable relief against the judgment, also 
plead nul tiel record. A general demurrer to his an- 
swer was sustained, and electing to stand on the an- 
swer, judgment of revivor was given for Sweet. 


T. L. Schick, for plaintiff in error, cited Swan Pl. 
and Pr., 257. Bliss on Code Pleading, sec. 347. 
Pomeroy on Rem., sec. 87-97. Dobson v. Pearce, 12 
N. Y., 156. Whetstone ». Whetstone, 30 Iowa, 276. 
Carneal v. Wilson, 3 Little, 80. 1 Chitty Pl, 485. 


G. B. Scofield, for defendant in error, cited Jackson 
v. Astos, 1 Pinney, 187. Quaw v. Lamerauz, 36 Wis., 
626. Carr v. Townsend, 68 Penn. St., 202. Betts v. 
Garr, 26 N. Y., 383. Moore v. Hamilton, 44 N. Y., 
666. 


Coss, J. 


This was a proceeding in the district court under 
sec. 473, page 608, Gen. Statutes, and is in no sense 
a suit or action. The judgment was rendered in 
1871, and hence is too old and venerable to be brought 
up here on error. 

As matter of practice, the first erroneous proceed- 
ing which we can notice is that of the defendant in 
error in filing a petition for revivor. No such paper 
is recognized by the statute. An affidavit of the 
plaintiff showing the amount remaining due on the 
dormant judgment would probably be proper to be 
filed as a foundation for the order to show cause; but 
even that is not required by the statute. 

Although this proceeding may be said to take the 
place of a writ of scire facias at common law, yet it. 
bears scarcely any resemblance to that writ in the 
very nature of things. But in proceedings to revive 
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a judgment on scire facias, when that remedy was al- 
lowed, no objection would be heard which went be- 
hind the original judgment. 

The statute, p. 606, provides that at the expiration 
of five years from the entry of judgment, if no execu- 
tion has been issued thereon, or after the lapse of 
five years from the date of the last execution thereon, 
the judgment shall become dormant, ete. The lapse 
of five years raises the presumption of payment, not 
that the judgnient never was entered, nor that it was 
erroneous or obtained by fraud, or of anything else 
but payment. The statute first above referred to 
points out the manner in which this presumption is to 
be overcome; so that an execution may issue notwith- 
standing this lapse of time. And the taking of this 
‘ step does not open up any field of discussion reaching 
beyond the date of the judgment. 

- The statute (pp. 632-634) points out the causes for 
which, the manner and time within which, a district 
court may vacate or modify its own judgments after 
the term in which such judgment was entered. Upon 
familiar rules of construction such provisions fix a 
limitation upon the powers of such courts as to the 
causes, manner, and time within which such powers 
may be exercised. 

The time within which an application to the court 
to vacate or modify its judgment for any cause ex- 
pires long before that provided for the judgment be- 
coming dormant. And upon an application to revive 
a party should not be met by issues which have not 
been asserted in their day and generation. 

While I cannot approve of the methods by which 
the district court reached the conclusion which it did, 
yet the order of revival itself was correct and must 
be affirmed. 

ORDER AFFIRMED, 
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Tur Boarp oF CoMMIssIonERS oF Cumine County, 
PLAINTIFF IN ERROR, V. J. S. C. TATE, DEFENDANT IN 
ERROR. 


District Attorneys: Pay or prruTizs. No authority exists 
for the payment by a county of compensation to a deputy dis- 
trict attorney or a person appointed by the court to perform 
the duties of district attorney during his absence, 


Error to the district court of Cuming county. 
Tried below before Barnes, J. 


Uriah Bruner, for plaintiff in error. 


M. McLaughlin and Valentine g Tate, for defendant 


in error, 
Coss, J. 


It is not deemed necessary to notice either of the 
questions of pleading and practice presented in this 
_case further than to say that by answering, the plain- 
tiff in error waived any error which might have in- 
tervened in overruling the demurrer and motion to 
strike out a part of the petition; that if there is a 
cause of action expressed in the petition it is admitted 
in the answer, and in that case there would be no er- 
ror on the part of the court in rendering judgment on 
the pleadings; and that the amendment allowed is 
clearly within the statute. We are therefore left to 
the main question: Is the plaintiff in error, the board 
of county commissioners of Cuming county, liable 
to the defendant in error for his services as assistant 
district attorney in the case stated in the record? 

The office of district attorney was unknown to the 
laws of the late territory of Nebraska; but under pro- 

15 
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visions of law each organized county was empowered 
to elect a prosecuting attorney, whose term, office, pow- 
ers, duties, etc., are set forth in §§ 15 to 21 inclusive, 
chapter 8 of the Revised Statutes 1866. Among the 
other provisions of the said sections was that cited by 
defendant in error: “ On application of any prosecu- 
ting attorney * * the court may appoint an assist- 
ant prosecuting attorney, for whose services the court 
shall make an allowance,” etc. But at the first ses- 
sion of the state legislature an act was passed and ap- 
proved June 11, 1867, entitled “An act to provide for 
the election of district attorneys, and to define their 
duties.” The provisions of this act in terms abolished 
the office of prosecuting attorney after the second 
Monday in August, 1867; and although it did not in 
terms repeal the provisions of §§ 15 to 21, chap. 8, 
Revised Statutes, above quoted, yet the said act of 
June 11, 1867,is complete within itself. [Gen. Stat., 
96.] It covers the whole ground. Section 5 provides 
that “ the’ district attorney may, at his discretion, ap- 
point one or more deputies, for whose official acts and 
fees he shall at all times be responsible.” 

There is then no longer any standing room for the 
provisions of chap. 3, Revised Statutes, 1866, author- 
izing the court, on the application of the prosecuting 
attorney, to appoint assistants, and making the county 
responsible for the pay upon’ the allowance of the 
court. Smails v. White, 4 Neb., 358, and authorities 
cited in the opinion. 

Under the old system, when each county elected its 
own prosecuting attorney, and fixed his salary, it may 
frequently have happened that lawyers, somewhat 
lacking in experience and ability, were elected to that 
office in some of the counties; hence the propriety of 
the provision of the earlier law, and the probability of 
its not unfrequent application. But upon the change 
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from territorial to state government, the people through 
their representatives saw fit to change the whole sys- 
tem. They abolished the office as it then existed, 
with all of its emoluments, powers, and liabilities, and 
provided for the election of but one district attorney 
for each judicial district, and fixed his salary at what 
was deemed a sufficiently respectable figure to secure 
the services of good lawyers; and what is more, they 
made him a state officer, and thereby, in a great meas- 
ure, withdrew the responsibility of the prosecution 
from county concern. While the law makes it the 
duty of the district attorney to appear in the district 
court at each term of the same in each county in the 
district for which he was elected, and prosecute and 
defend all actions, civil and criminal, and all matters 
whatsoever, in which the state or county may be in- 
terested, etc., yet, as there may be and often are cases 
where, on account of sickness or other cause, the dis- 
trict attorney cannot attend, hence the provision au- 
thorizing him to appoint a deputy. But if he cannot 
“‘ work, neither shall he eat.”” He must turn over his 
salary, or a part of it, to pay his deputy. 

Defendant in error cites Hopkins v. Clayton County, 
82 Iowa, 15. Judge Cole, in the opinion of the court 
in that case, says: “The duties of the district attor- 
ney are prescribed in part by the revision, section 374, 
and it is therein further provided, that nothing in said 
section contained shall prevent the county judge (whose 
powers have now devolved on the board of supervis- 
ors), whenever he may deem it necessary, from em- 
ploying an attorney to prosecute or defend in any 
ease properly belonging to the duties of the district 
attorney.” : 

Jn that case an attorney had been employed by a 
committee of the board of supervisors under. direc- 
tion of the board to perform duties, rather as a detec- 
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tive than as an attorney, in unraveling a case—the mur- 
der of the Hagerty family by one Andrew Thompson, 
a case which, by reason of the number of the victims 
(six) and the attending circumstances of atrocity and 
cunning on the part of the murderer, might almost 
justify a departure from legal rules if necessary to in- 
sure conviction. Yet we have seen that the board in 
this case acted upon express provisions of law of that 
state. He also cites State v. Fitzgerald, 49 Iowa, 260. 
The defendant in that case was indicted for adminis- 
tering drugs to a woman with intent, ete. The 
friends of the woman procured a lawyer to assist the 
district attorney in the prosecution. The defendant 
objected to such assistant prosecutor being allowed to 
appear in the case. The holding was that whether 
assistant counsel be allowed to appear was a question 
within the discretion of the court and the district at- 
torney. There was no question of pay in the case. 
He also cites Franklin v. Kelly, 2 Neb., 87, and cases 
there cited, in support of the proposition that it has 
been the custom of the county boards to pay assist- 
ant prosecutors so long, that such custom has acquired 
the force of positive law. The point in that case 
claimed to be applicable to the case at bar was upon 
the construction of the pre-emption law of 1841 as to 
the effect of deeds made by the pre-emptor before the 
receipt by him of the patent for such lands. The 
court held that the contemporaneous construction 
placed upon the act, as evidenced by long and univer- 
sal usage, would govern in a case of doubtful mean- 
ing. The court in that case also cite McKean v. De- 
lancy’s Lessees, 5 Cranch., 22, and no doubt the opin- 
ion of Chief Justice Marshall, in which he says: 
“ But in construing the statute of a state on which 
land titles depend, infinite mischief would ensue 
should this court observe a different rule from that 
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which has been long established in the state,” went 
far to control the opinion in the Nebraska case. 

There are many authorities to the effect that reasons 
of public policy will justify a court in adhering to— 
what it may even believe to be—a false construction 
of a statute, where a departure from such construction 
would have the effect to unsettle the titles to a consid- 
erable portion of the real property of the people of 
the state. I have referred to Franklin v. Kelly thus at 
some length to show that the learned judge who 
wrote the able opinion in that case could not have in- 
tended to approve of the position taken by counsel in 
this case. But we have no evidence of the existence 
of such a custom as that contended for. Certainly, if 
such custom has existed, it has been far from univer- 
sal or even general, and lacking in every essential ele- 
ment by virtue of which a custom may, in the course 
of time, assume the force of law. 

Counsel in their brief say that the boards of county 
commissioners all over the state have employed and 
paid by the year attorneys to perform duties belong- 
ing to the district attornéy, etc. The statutes (sec. 47, 
on p. 368, laws of 1879), provide for the employing by 
the county board of an attorney for certain purposes, 
and with certain limitations; but from June 11, 1867, 
to September 1, 1879, they possessed no legal power 
to employ or pay an attorney at law for any purpose 
whatever, except in actions brought to restrain the 
collection of taxes. 

The judgment of the district court should therefore 
be reversed and the cause dismissed. 


JUDGMENT ACCORDINGLY, 
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Stave, EX REL. W. H. Hayes, v. Boarp oF Commis- 
SIONERS oF RicHARDSON County. 


County Warrants: actor 1879. H. applied for a mandamus 
to compel the board of county commissioners of Richardson 
county to draw a warrant in his favor for an account hereto- 
fore allowed for the sum of $182.05, alleging that there were 
no funds in the county treasury, and that more than fifty per 
cent of the levy of the current year had been exhausted, but 
claiming that the act of 1879 did not apply to accounts allowed 
before that date. Held, the authority to draw warrants on & 
fund which had been levied but not collected was derived en- 
tirely from the statute, and that the limitations in the act of 
1879 applied to all claims. 


ORIGINAL application for mandamus. 
Scott ¢ Gillespie, for relator. 

Frank Martin, for respondent. 
MaxweELL, Cu. J. 


This is an application for a mandamus to compel 
the board of county commissioners of Richardson 
county to draw a warrant in favor of the relator for 
the sum of $132.05, being the sum due on an account 
heretofore allowed by them in his favor. The relator 
states in his application that there are no funds in the 
treasury, and that fifty per cent of the levy for the 
current year has been exhausted, but alleges that 
the act, limiting the authority of county commission- 
ers to draw warrants to fifty per cent of the levy, does 
not apply to accounts heretofore allowed ; that the law 
does not operate upon claims allowed prior to the levy 
for 1880. This question was before this court in the 


Notz.—See State, ex rel. Cody, v. Colfax County, ante page 29.— 
Rrr. 
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case of The State, ex rel. Cody and West, v. The Board 
of County Commissioners of Colfax County, ante page 29, in 
which it was held that county commissioners have no 
authority to draw warrants after fifty per cent of the 
amount levied for the current year is exhausted, unless 
there is money in the treasury to the credit of the par- 
ticular fund for the payment of the same. The reason 
is, the authority of the board of county commission- 
ers to draw warrants upon a fund which has been lev- 
ied but has not yet been collected, is derived entirely 
from the statute. The act “‘ concerning counties and 
county officers,”’ approved March 1, 1879, Laws p. 353, 
in express terms repeals the act “ concerning counties 
and county officers,” approved Feb. 27,1878. The 
act of March 1, 1879, took effect September I, 1879, 
and applies to all accounts, whether audited before or 
since that time. As the only authority to issue county 
warrants since September 1, 1879, is derived from the 
act above referred to, and there being no funds in the 
treasury to the credit of the general fund, and fifty 
per cent of the levy having been exhausted, the writ 
must be denied. 


WRIT DENIED. 


Henry Bosck, apPpeturz, v. 8. N. Merria, 
APPELLANT. 


1. Taxes: TAX DEED: PLEADING. B. prosecuted an action to 
have a tax deed declared void, upon the grounds that no oath 
of the assessor was attached to the assessment roll, and that the 
assessment statement of individual tax payers was not sworn 
to, but made no offer to pay the amount of taxes equitably 
chargeable against the real estate. Held, that there was no 
equity in the petition. 


Nors.—See Southard v. Dorrington, ante page 119. Hunt v. Eas- 
terday, ante puge 165. Wood v. Helmer, ante page 65.—Rxp. 
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A party sceking to have a tax deed declared 
void on the ground of the mere failure of the assessor to comply 
with the statute, must pay or offer to pay all taxes justly charge- 
able against the land. 


AppeaL from Cass county. Tried below before 
Pounp, J. 


Sam M. Chapman, for appellant. 
T. M. Marquett, for appellee. 
MaxweEt., Cu. J. 


This action was commenced in the district court of 
Cass county to remove acloud from the title of cer- 
tain real estate of the plaintiff, caused by a tax deed 
to the defendant for the same. There is no offer on 
the part of the plaintiff to pay the taxes justly due 
on such property, the claim for relief being “ that 
said real estate was never assessed for the year 1870; 
that the assessor of said Plattsmouth precinct (being 
the precinct in which said lot 5 in block 35 was situa- 
ted and liable for revenue purposes) never took and 
subscribed to the oath, as required by law for an asses- 
sor to take and subscribe, when he returned his assess- 
ment roll to the county clerk of Cass county; and that 
said pretended assessors’ returns containing the lands 
and real estate of this plaintiff, to-wit: said lot 5, is 
absolutely void. And plaintiff further avers that there 
" never was a valid or legal assessment for said year 
1870 in Plattsmouth precinct, as required by law; that 
a large majority of the property holders, and those 
who held by far the most valuable property in said 
city and precinct, were not required to make oath to 
the list of their property in said precinct; but that 
said property holders were allowed to make out a list 
of their property without making oath to the same.” 


~« 
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It is also alleged that the “list purported to be made 
out and signed by the persons listing their property, 
and sworn to, the oath being administered by J. W. 
Johnson, deputy assessor.” It is also alleged that the 
lists were not returned to the county clerk on or be- 
fore the second Monday of April, 1870. The defend- 
ant in his answer denies that said property was not as- 
sessed as required by law in the year 1870; denies that 
the oath was not properly certified to by the officer 
administering the same; denies that said lots were 
not properly assessed and returned upon the assess- 
ment rolls of Plattsmouth precinct for the year 1870, 
but alleges that ‘‘said real estate was duly and regu- 
larly assessed for taxes that were just and equitable.” 
The defendant prays for affirmative relief. On the 
trial of the cause a decree was rendered in favor of 
the plaintiff, declaring the tax deed void and awarding 
him costs of suit taxed at $41.64. The defendant ap- 
peals to this court. 

The principal question to be determined in this case 
has already been decided at this term of the court in 
the case of Wood v. Helmer, ante p. 65. In that case, 
where the petition stated substantially the same facts 
as in the case at bar, but there was no offer to pay the 
amount of taxes justly due, it was held that there was 
no equity in the petition, and the case was dismissed. 

In an action at law for the possession of the prem- 
ises under a tax deed, these allegations, if true, would 
be available, because in such a case the party claim- 
ing under the tax deed must stand or fall upon his 
title. And as the title to real estate on a sale for taxes 
can be divested only when there has been a substantial 
compliance with the requirements of the statute, a 
failure to comply with the law in any material respect 
will be fatal to the tax deed. 

A party claiming title under a tax deed must rely 
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upon his naked legal rights, and must succeed, if at 
all, upon those. If the requirements of the law have 
been complied with he takes an absolute title free 
from all liens and incumbrances, and in an action of 
ejectment will possess the better right and will suc- 
ceed. Such a case is triable by a jury, and is subject 
to review on error. But can the party claiming to be 
the owner of the land be permitted to have a tax deed 
declared void upon the ground that it is a cloud upon 
his title, unless he states some ground for equitable re- 
lief other than a mere irregularity in the assessment? 
The burdens of taxation must be borne by the taxa- 
ble property in the state, and a fair proportion of such 
taxation is to be assessed upon all such property 
- according to its value, and is in justice and equity a 
just charge against the same. When a tax payer, 
therefore, for any cause escapes taxation, an act of in- 
justice is committed against every other tax payer in 
the state, as this additional burden is thrown upon 
them. If one tax payer may enjoin the collection of 
taxes upon the ground of mere irregularities, why 
may not all? and thus entirely defeat the collection of 
the revenue and destroy the credit of the state. And 
if the owner of real estate can wait until his land has 
been sold for taxes and until the certificate of sale has 
ripened into a deed, and then upon a mere technical- 
ity, without the payment or offer to pay the taxes 
justly chargeable against his property, have delivered 
up and canceled at the costs of the tax purchaser, as 
in this case, the tax deed, he not only ‘entirely escapes 
the payment of legitimate taxes, but the owner of the 
tax deed is deprived of a valuable legal right—that of 
trial by jury—and is mulcted in costs for his temerity 
in purchasing at tax sale, while the party claiming to 
be the owner of the land takes no hazard of losing 
his land from an adverse title. 
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But such is not the law. He who seeks to have a 
tax deed declared void, where the taxes for which the 
land was sold were lawful taxes, and justly charge- 
able against the same, if legally assessed, must, as 
condition of relief, pay or offer to pay the taxes justly 
due thereon. Otherwise he states no ground for equi- 
table relief. He does not offer to do equity. He seeks 
the aid of the court to aid him by giving effect to mere 
technicalities, to shield him from his just liabilities. 
It is difficult to imagine a case more utterly barren of 
equity than this. 

The judgment of the district court is reversed, and 
the cause remanded for further proceedings, with in- 
structions to permit the plaintiff to amend his peti- 
tion, if he so elect, within thirty days upon payment 
of all costs to that date, and paying or offering to pay 
all taxes and interest justly chargeable against said 
real estate. And if he fails to comply with these con- 
ditions the action is dismissed at his costs. 


REVERSED AND REMANDED. 


State oF NEBRASKA, EX REL. Mayor or Davin City, 
v, ADELBERT PALMER. 


1. Cities of Second Class: acr or 1879. David City, now 
containing less than one thousand inhabitants, is duly organ- 
ized under the act of March 1, 1871, relative to cities of the 
second class. Held, That its present organization will con- 
tinue in force until the election of village officers, to be held on 
the first Tuesday in April, 1880, as provided in the act “ to 
provide for the organization, government, and powers of cit- 
ies and villages,” approved March 1, 1879. [Laws, 1879, 193.] 


2. Mandamus. A mandamus can only be resorted to for the 
purpose of compelling action, and not as a mode of determin- 
ing the right of a party to an office. 
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ORIGINAL application for a mandamus to compel the 
respondent to proceed as city marshal of David city in 
the execution of certain official duties required of him 
by law. 


E. R. Dean, for relator. 
Norval Brothers, for respondent. 
Maxwew., Cu. J. 


The first question presented by the record in this 
case is the legality of the organization of David City 
as a city of the second class. It is admitted that the 
city does not contain to exceed one thousand inhabi- 
tants, and that it was organized as a city of the sec- 
ond class prior to the year 1879. Section one of “an 
act to incorporate cities of the second class and to de- 
fine their powers,” approved March 1, 1871, provided 
that “all cities and towns of the state of Nebraska, 
containing more than five hundred and less than fifteen 
thousand inhabitants, shall be cities of the second 
class.” [Gen. Stat.,.137]. Section one of an act “to 
provide for the organization, government, and powers 
of cities and villages,” approved March 1, 1879, which 
took effect September 1, 1879, provides that “all cit- 
ies, towns, and villages containing more than fifteen 
hundred and less than fifteen thousand inhabitants 
shall be cities of the second class, and be governed by 
the provisions of this chapter,” etc., and repeals the 
act of 1871. [Laws 1879, 193.] 

It is claimed by the defendant that as the act of 
1879 requires at least fifteen hundred inhabitants to 
organize under its provisions, it therefore by implica- 
tion dissolves the organization of all cities of the 
second class heretofore organized containing less than 


J ANUARY TERM, 1880. 205 
The State v. Palmer. 


that number of inhabitants, It is a settled rule of 
construction that an intent to change an existing law 
should clearly appear. Lee v. Foreman, 3 Metc., Ky., 
114. And this applies as well whether the existing 
law is statutory or the law promulgated by judicial 
decisions. 

As a corollary of this general rule statutes should 
not be construed so as to interfere with rights pre- 
viously granted by the legislature, unless the intent to 
do so is clear. McAfee v. Southern R. R., 36 Miss., 
669. Sedgwick on Const. and Stat. Law, 224. But 
political power conferred by the legislature can never 
become a vested right as against the government. 
Such power is a public trust, to be executed, not for 
the benefit alone or at the will of the trustee, but for 
the common good. How long it shall exist, or in 
what manner it shall be modified, depends alone on 
the legislative will. The People v. Morris, 18 Wend., 
325. Girard v. Philadelphia, 7 Wall., 1. Dillon on 
Mun. Corp., sec. 51. 

Section 40 of the “‘act to provide for the organiza- 
tion, government, and powers of cities and villages,” 
approved March 1, 1879, provides that “any town or 
village containing not less than two hundred nor 
more than fifteen hundred inhabitants, now incorpor- 
ated as a city, town, or village under the laws of this 
state, or that shall hereafter become organized pursu- 
ant to the provisions of this chapter, and any city of 
the second class which shall have adopted village gov- 
ernment, as provided by law, shall be a village, and 
shall have the rights, powers, and immunities herein- 
after granted, and none other, and shall be governed 
by the provisions of this subdivision. Provided, That 
cities of the second class heretofore incorporated and 
containing not more than fifteen hundred inhabitants, 
shall continue to be and exercise the powers of cities 
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of the second class, and the officers thereof shall con- 
tinue to exercise the powers conferred herein upon 
the officers of such cities, until the first general elec- 
tion held therein, and the qualification of village ofli- 
cers elected at said election.” 

Section 60 provides “that on the first Tuesday of 
April of each year an election shall be held in each 
city and village governed by this chapter, for officers 
as in this chapter provided, all of which officers (ex- 
cept councilmen), shall be elected and hold their re- 
spective offices for the term of one year, and until 
their successors are elected and qualified.” 

The general clection referred to in section 40 is that 
provided for in section 60 for the election of city or 
village officers. The organization of David City as a 
city of the second class will continue in force until the 
first Tuesday in April, at which time there must be an 
election for village officers, as provided in section 60 
of the act above referred to. The city authorities there- 
fore had power to enforce its ordinances. It is urged 
that as the title of the act provides for the organiza- 
tion, government, and powers of cities and villages, it 
therefore contains more than one subject, and is there- 
fore void under the provisions of the constitution. It 
will be observed that the subject of the act is the or- 
ganization of municipal corporations. The number 
of the inhabitants determines the form of government 
of the municipality, and the fact that one form is des- 
ignated “ city” and the other “ village” does not nec- 
essarily render the act obnoxious to any provision of 
the constitution; neither does the word “ government” 
in the title add an additional subject, as the power to 
provide the necessary government for such corpora- 
tions is included in the word “ organization.” The 
title of the act, perhaps, is not the best that could 
have been selected, but the act for that reason will 
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not be declared void. The People v. McCallum, 1 Neb., 
194. It is alleged in the petition that the defendant 
refuses to perform certain official duties, the allegation 
being that “he has no legal excuse for not doing so, 
but claiming that the laws of 1879 abolished the office 
of” (city marshal), ete. In Anderson v. Colson, 1 Neb., 
172, it was held in substance that where there is a dis- 
pute as to the title of an office, a mandamus will not 
be allowed. The reason is, a mandamus is issued only 
for the purpose of compelling action, and not for the 
purpose of determining the title to an office. But 
even if a mandamus would be issued in such case, 
there is no allegation in the petition that the duties 
required of the defendant have not been performed by 
others. 
The writ must therefore be denied. 


WRIT DENIED. 


C. H. McCormick ET AL., PLAINTIFFS IN ERROR, V. 
LAWRENCE BARRY, DEFENDANT IN ERROR. 


1. Promissory Notes: PLEADING: CONSIDERATION. A gen- 
eral averment in an answer to a petition on a promissory note, 
that the defendant ‘received no consideration ’’ therefor, is 
controlled and completely nullified by a statement of facts and 
circumstances in the same answer showing that it is untrue, 
and that there was in fact a good and sufficient consideration. 


2. : SUFFICIENCY OF ANSWER. An averment in an answer 
to such petition, that the note was given for a certain kind of 
“ reaper and mower combined,’”’ but that the one received was 
in some respects different; and that the defendant, a year af- 
terwards, ‘notified’ the seller ‘concerning said machine,” 
but omitting to state of what such notification consisted, is im- 
material, and constitutes no defense. 
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Error to the district court of Boone county. Heard 
there before Barnzs, J., upon demurrer to defendant’s 
answer, which was overruled and judgment given for 
defendant. 


W. M. Robertson, for plaintiff in error, cited 2 Kent’s 
Commentaries, 479 and 480, and notes. Hdgerly v. 
Gardner, 9 Neb., 130. Russell ¢ Co. v. Wohler, 7 Neb., 
468. Parmlee v. Adolph, 28 O.8.,15. Byers v. Chapin, 
28 O. 8., 301. Rogers ¢ Co. v. Niles g Co., 11 O. &., 52. 


Warren ¢ O'Day, for defendant in error, cited 1 
Nash Pl., 148. Gen. Stat., 544, sec. 127. Hayden v. 
Anderson, 17 Towa, 158. 1 Parsons on Notes and Bills, 
175, 203. . 


Lakg, J. 


The only question for our decision in this case is 
whether the demurrer to the answer was properly over- 
ruled. The petition was in a common form and upon 
certain promissory notes executed by the defendant to 
the plaintiffs, and purporting to have been for value 
received. On the part of the defendant it is insisted 
that the answer, taken as true, shows that there was 
no consideration for the notes, and considerable stress 
is laid upon the fact that, by the last clause of the an- 
swer, it is averred, ‘‘that said defendant has received 
no consideration for said notes.” By reference, how- 
ever, to preceding portions of the answer, we find a 
statement of facts showing the circumstances under 
which the notes were made and delivered, which must 
be taken in connection with that particular averment 
of want of consideration, and which we think com- 
pletely nullifies it, and shows it to be in fact untrue. 

From the answer it appears that the notes, although 
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bearing date of July 1, 1874, were not in fact executed 
until the following November. It also thus appears 
that in July of that year the defendant had contracted 
with an agent of the plaintiffs for the purchase “ of a 
certain machine, known as the McCormick advance 
reaper and mower.” That instead of this description 
of machine the plaintiffs, by their agent, on the four- 
teenth of July, 1874, delivered one consisting “ of 
part of an Advance reaper and part of a prize mower,” 
which the defendant retained. Whether he used it 
through that season does not appear. 

Thus matters stood until November, when the plain- 
tiffs, through an agent, demanded from the defendant 
his promissory notes in payment for the machine de- 
livered in July, and he gave them on the promise be. 
ing made by the agent that he “would receive and 
take back all that part that did not belong to said ma- 
chine, and would deliver all the balance necessary to 
make said machine a perfect advance reaper and 
mower combined, and put the same in good running 
order before the time for using it in 1875,” all otf 
which he failed to do. 

But, notwithstanding these omissions on the part of 
the plaintiff’s agent, no damage appears to have re- 
sulted to the defendaut. For aught that is alleged 
the machine, as it was when originally received by 
the defendant, and when the notes were given, was 
- just as valuable and equally well adapted to the pur- 
poses for which it was intended as it would have been 
with the proposed changes made. No lossor damage is 
alleged as resulting from the failure to put the ma- 
chine “in good running order,” nor is it even charged 
that it was out of order. ; 

Taking the whole answer together, we think a good 
and sufficient consideration for the notes is shown, 
and that the particular averment of a want thereof 

16 


. 
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must be taken only as equivalent to saying: “In view 
of the foregoing facts and circumstances it follows 
that the defendant has received no consideration for 
raid notes.” It is no more than the expression of an 
Opinion upon the legal effect of the facts and circum- 
stances which are particularly set forth. 

Some reliance seems to be placed also upon the dis- 
position of the machine made finally by the defend- 
ant. On this point the answer states that the “de- 
fendant, in July, 1875, delivered all parts of said ma- 
chine received from said plaintiff to one Lewis War- 
ren, to be delivered to said agent, John D. Hale, and 
that said Lewis Warren notified said agent personally 
and by letter, as per request of said defendant, that 
said machine was subject to his order, and to return 
to defendant his said notes. That said Lewis Warren 
notified said C. H. and L, J. McCormick by letter at 
Chicago concerning said machine, and that said C. H. 
and L. J. McCormick received said letter as afore- 
said.” If by this allegation it were intended to show 
want of consideration for the notes, it falls far short 
of doing so. All that it amounts to is that the defend- 
ant put the machine in the possession of a stranger to 
the contract, and through him demanded a return of 
the notes. If it were intended by this transaction to 
rescind the contract, it is also insufficient to show 
that. No rescission is either declared or requested, 
but the plaintiffs were simply notified by letter “ con- 
cerning said machine,” but what the notification was 
we are not informed. 

Such being our views of the answer the judgment 
of the court below must be reversed, the demurrer to 
the answer sustained, and the cause remanded for 
further proceedings. 


REVERSED AND REMANDED. 
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Tue Buriineton & Missourr River R. R. Co. n 
NEBRASKA, APPELLANT, Vv. THE Boarp oF County 
CoMMISSIONERS OF SEWARD COUNTY, APPELLEE. 


1. Constitutional Law: EXEMPTIONS FROM TAXATION FOR FOR- 
EST AND FRUIT-TREE CULTURE. Under sec. 2, art. IX. of the 
constitution of 1876, all that can be exempted from taxation 
on account of forest and fruit-tree culture, is the increased 
value to the land in consequence thereof. 


2. Assessment of Property for Taxation: AccIDENTAL 
omissions. Accidental omissions of property, in making as- 
sessments for taxation, do not invalidate the tax upon other 
property. 

: EXEMPTION MADE UNDER A MISAPPREHENSION OF 

THE Law. Omissions or exemptions purposely made under 

a misapprehension of the law, and in the belief that the prop- 

erty is not taxable, is not a sufficient ground for enjoining the 

collection of a tax upon other property otherwise legally im- 

posed. 


: REMEDY. Under the law of this state, where 
a tax payer feels himself wronged by the assessment or valua- 
tion of his own or other property for taxation, he has an ade- 
quate legal remedy by a resort to the county board of equali- 
zation, and, neglecting this, he can have no standing in a court 
of equity for relief. 


AppgaL from Seward county. Tried below before 
Post, J. 


T. M. Marquett, for appellant. 


The altering of the assessment rolls by deducting 
the $100 for each acre of trees planted makes the 


Notr.—The timber act of 1869, Gen. Stat., 88, referred to in the 
text, held unconstitutional, U. P. R. R. v. Saunders County, 7 Neb., 
229. The list of property sworn to by the owner is not conclusive, 
and will not justify the assessor in neglecting to assess property 
which he knows has been omitted. Roe v. St. John, 7 Neb., 141. 
Lynam v. Anderson, 9 Neb., 376, and note page 868.—Rezp. 
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whole assessment void, at least so far as the deduc- 
tions are concerned, and equity will give relief so as 
to place tax payers in the same position as though 
said deductions had not been made. State of Nevada 
v. Manhattan Mining Co., 774. American Corporation 
Cases, page 614. Fenton v. Fellows, 33 Mich., 199, 
204. The City of Galesburgh v. Hankinson, 75 Ml., 152. 
Darling v. Gum, 50 Tll., 152. Board of Sup. Bureau 
Cov. CB. g Q. KR. R. Co., 44 Ill., 229. Sherlock v. 
Village of Winneka, 68 Ill., 229. This is not a case 
where plaintiff only pays his just taxes and others are 
exempted, but where, by deducting from the assessed 
value of others, the amount so deducted is put upon 
plaintiff’s property. Jones v. County Coms., 5 Neb., 
561. Frazier v. Leiber, 16 O. St., 619. The rule is 
this: Where a person’s taxes are increased by an un- 
authorized exemption, deduction, or omission of prop- 
erty from the tax roll, an injunction will lie to restrain 
the taxes. Hazen v. City of Rochester, 65 N. Y., 516. 
Cooley on Taxation, 157. Merrill v. Humphrey, 24 
Mich., 170. Milwaukee Iron Co. v. Hubbard, 29 Wis., 
61, 


McKillip g¢ Page, for defendant in error. 


1. Where a statute exempting certain property 
from taxation is unconstitutional, the omission to as- 
sess and tax such property will not render void a tax 
levied upon the property of others, nor can the owner 
of such other property, whose taxes are increased by 
reason of such omitted property, enjoin the collection 
of the tax against his own property for that reason. 
Miller, J—Muscatine v. Miss. § C. R. R. Co., 1 Dillon 
C. C., 586. Hachange Bank v. Hines, 3 O.8., 1. Peo- 
ple v, McCreary, 34 Cal., 482. Adams v. Beman, 10 
Kan., 87. High on Injunction, 200 to 204. Cooley 
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on Taxation, 154,157. Watson v. Princeton, 4 Met., 
602. Cooley on Taxation, 536, 5387. 

2. In general, equity will not enjoin collection of 
taxes because of mistakes in judgment on the part of the 
officers assessing the tax, where they act fairly and im- 
partially and in good faith, whether such “ mistakes” 
be of fact or of law. LeRoy v. New York, 4 John. Ch., 
352. Movers v. Smedley, 6 John. Ch., 27. Adams v. 
Bemis, 10 Kan., 87. Dunham v. Chicago, 55 Ill., 361. 
Hughes v. Kline, 30 Pa. St., 277. Watson v. Princeton, 
4 Met., 602, Shaw, J. High on Injunction, 201, sec. 
861. 


Mason g Whedon, on same side, cited Gen. Stat., 
' 907, sec. 27. Smiley v. Sampson, 2 Neb., 56. Sedg- 
wick on Const. Law, 848. Road Co. v. Black, 32 Ind., 
468. Van Doren v. The Mayor, 9 Paige Ch., 88. State 
Railroad Tax Cases, 92 U. 8., 575. Gilpatrick v. Inhab- 
itants of Saco, 57 Me., 277. 


Tak, J. 


The object of this action is to enjoin the collection 
of taxes levied upon the plaintiff’s property, consist- 
ing of uncultivated lands, lying and assessed for tax- 
ation in said county. 

The first ground assigned for this relief is that the 
levy for the payment of interest on certain bonds vot- 
ed in aid of the Midland Pacific Railway Company 
was excessive, and beyond the rate authorized by the 
report of the state auditor as to the amount required 
for that purpose. 

As a second ground, it is alleged that-the levy in- 
cluded certain school district taxes, which were wholly 
illegal and void, they not having been voted by the 
respective school districts, or directed by the boards 
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thereof, as the statute requires, to authorize the same. 
Gen. Statutes, ch. 68, secs. 33, 34, 55. 

The third ground for the relief is that no oath of the 
assessor was made and attached to the assessment roll. 
And that after the assessment was made, and before 
the levy, the county clerk, by order of the county com- 
missioners, changed the assessment roll by deducting 
from the value of all lands where trees were being 
cultivated—for each acre of forest trees, $100, and 
for each acre of fruit trees, $50. That the deductions 
so made amounted to the sum of $115,774; that the 
total valuation of the plaintiff’s lands, and which were 
uncultivated, was $431,344. 

And, finally, as a fourth ground for the injunction — 
sought, it is alleged that the commissioners levied . for 
that year a road fund tax of two mills on the dollar 
valuation, which, it is claimed, was without authority, 
and is void. It is further charged that, unless the in- 
junction be granted, the county treasurer will proceed 
to make collection of the taxes levied against the 
plaintiff’s said real estate by a forced sale thereof, as 
the statute directs. . . 

To this petition it was answered—first, that the ex- 
cess complained of in the levy to meet the interest on 
said bonds over the amount certified by the auditor, 
was imposed to pay certain interest which had accrued 
on interest coupons, the payment of which, at their 
maturity, had been prohibited by a temporary injunc- 
tion granted at the instance of this plaintiff in another 
action, which injunction had been dissolved; and, sec- 
ond, it is denied that any change was made in the 
assessment roll, but itis alleged that the several pre- 
cinct assessors, in valuing property, of their own mo- 
tion made the deductions on account of forest and 
fruit tree culture complained of, and that the plaintiff 
was well aware that they were made long before the 
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meeting of the county board of equalization for that 
year. As to the fourth ground of complaint, or cause 
of action, it is answered that on the fifth of October, 
1877, the county commissioners ordered the said road 
tax remitted, and directed the treasurer of the county 
not to collect it. To the second cause of action there 
was filed a general demurrer. 

The plaintiff, in reply, denies the new matter con- 
tained in the first and third counts of the answer, and 
on the issues thus presented the case was tried, result- 
ing in a finding of the equities in favor of the plain- 
tiff as to said school district and road taxes, and also 
as to the excess of levy for payment of interest on 
said bonds over the amount certified by the state au- 
ditor, and as to all the other matters in favor of the 
defendants; from which decision the plaintiff appeals 
to this court. ; 

There can be no doubt of the illegality of the sev- 
eral exemptions and deductions in the assessment of 
property here complained of, although the assessors 
doubtless performed their duties in good faith, as they 
understood them, and with no design to wrong the 
plaintiff or any other tax payer. These errors were 
occasioned, doubtless, from the failure of the proper 
officers to observe the conflict between the act of 
February 12, 1869, to encourage the growth of tim- 
ber and fruit-trees [Gen. Stat., 88], under which they 
were accustomed to proceed, and the provisions of 
article 9 of our present constitution. By the former 
the deductions were specially provided for, while un- 
der the latter—the paramount law—all that can be 
exempted by the legislature from taxation, on account 
of forest or fruit-tree culture, is the increased value 
to the land in consequence thereof. Sec. 2 of said 
article. 

The effect, however, of the course pursued was to 
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increase somewhat, nay, considerably, the rate of the 
levy upon property placed on the tax duplicate for 
that year beyond what it would have been under a 
proper valuation. But this is always the result 
where, from any cause, such as the omission of taxa- 
ble property from the assessment lists, or erroneous 
exemptions, property legally liable escapes taxation, 
which, indeed, is probably the case to a greater or 
less extent every year. 

But we think it is well settled that mere accidental 
omissions in the assessment of property do not inval- 
idate the tax. Indeed, this much seems to be con- 
ceded by plaintiff’s counsel. And he seeks to distin- 
guish between such omissions and those purposely 
made under @ misapprehension of the law, and in the 
conscientious belief that the property omitted is not 
taxable. But we fail to recognize any sound distinc- 
tion in principle between the two cases; nor do we 
regard either as a sufficient ground for enjoining the 
collection of a tax upon other property, otherwise le- 
gally imposed. The assessment roll duly returned— 
as this one is presumed to have been, there being no 
evidence to the contrary—whatever may have been 
the errors or imperfections it contained as to the list- 
ing and valuation of property, after passing thé judg- 
ment of the board of equalization, was a valid basis 
for the levy of taxes for that year, no fraud being al- 
leged or shown. 

Where a tax payer feels himself wronged, either be- 
cause his own property is valued too high, or that of 
others too low, or omitted altogether from the lists, a 
summary and inexpensive remedy is provided by a 
resort to the county board of equalization, a tribunal 
created expressly to hear complaints and make cor- 
rections of the assessment roll, preliminary to the 
levy of taxes, to the end that every person shall bear 
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his due proportion, and no more, of the public bur- 
dens. The plaintiff, having entirely neglected to 
bring the matter of these deductions and exemptions 
to the attention of this board, is in no situation to be 
heard in complaint now. Nor does it matter that 
some of the deductions were made, as the evidence 
shows, by the board of equalization. This was error 
to be sure, but having occurred in the determination 
of a question of which the board had jurisdiction, 
their decision must stand until corrected in a proper 
proceeding. In this particular all tribunals exercising 
judicial functions are treated alike. As to the road 
and school district taxes no question is presented for 
our decision, and we will only say of the action of 
the court below respecting them that it was right. 
Neither of these was authorized by law, and they 
were properly enjoined. The allegation in the peti- 
tion, that the assessors failed to take the oath required 
of them by the statute, seems to have been abandoned, 
there being no evidence to support it. 

We find no error in the judgment of the district 
court, and it is affirmed. 

JUDGMENT AFFIRMED. 


Wituiam L. Gross, PLAINTIFF IN ERROR, V. JACOB 
Bunn, DEFENDANT IN ERROR. CHARLES F. Gross, Vv. 
THe Same. Svusiz F. Gross, v. THe Same. 


1. Assignments. The voluntary assignment in Illinois by a 
debtor under a statute of that state [Laws 1877, p. 115] of all 
his property, and the presentation and proof of a creditor's 
claim in Illinois, is not a bar to such creditor’s right of action 
in Nebraska, there being nothing in the statute of Illinois or 
in the deed of assignment restricting creditors to their respec- 
tive dividends, or suspending any other remedy previously 
Open to them. 
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EVIDENCE. Where a debtor makes a voluntary as- 
signment of all his property under the statute of a foreign 
state, including lands in Nebraska, as well as a deed of said 
lands direct to his assignee, and a creditor seeks to recover a 
personal judgment in Nebraska, such debtor making & volun- 
tary appearance in tho action, the sufficiency of such convey- 
ances to pass the title of such lands to the assignee has no rele- 
vancy in such action, and it is error to admit such deeds in 
evidence. 


TuEsE were three cases brought up on error to the 
district court of Nemaha county, and were argued to- 
gether. The following facts appear : 

January 1, 1878, Jacob Bunn, a banker, of Spring- 
field, illinois; failed, and made a voluntary assignment 
to Brown for the benefit of creditors. Bunn owned 
lands in Illinois and Nebraska, and his assignment was 
made under the Voluntary Assignment Law of Illinois, 
in force July 1, 1877. 

This deed of assignment was filed for record in 
Sangamon county, Illinois, January 2, 1878; it was 
never recorded in Nemaha county, Nebraska. Janu- 
ary 5, 1878, Bunn executed another instrument, in 
form a warranty deed, for consideration of one dollar, 
conveying to Brown all his lands in Nemaha county. 
This instrument was filed for record in Nemaha coun- 
ty Jan. 9,1878. At the time of his failure Bunn was 
indebted to these plaintiffs in the several sums by 
them demanded. Plaintiffs were residents of Illinois, 
February 2, 1878, W. L. Gross and C. F. Gross, and 
on February 9, 1878, S. L. Gross began suits in attach- 
ment in the Nemaha district court against Bunn, and 
attached certain of the Bunn lands in that county. 
The defendant, Bunn, failing to answer, was defaulted, 
and plaintiffs prayed judgment. Against the objec- 
tion of plaintiffs the trial court set aside the defaults 
and granted the motion of Brown, as assignee of 
Bunn, to intervene and answer. Brown, as such in- 
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tervener, answered, claiming to own the lands attach- 
ed, and set up the general deed of assignment from 
Bunn of first Jan., 1878, and the deed from Bunn of 
fifth Jan., 1878, and averred that at the time of the 
attachment Bunn had no interest in the lands attach- 
ed, and that plaintiffs had notice. Afterwards, and 
against the objection of plaintiffs, the trial court al- 
lowed Brown to withdraw his answer as intervener, 
and permitted Bunn to appear and answer. Bunn 
entered his appearance and answered, admitting the 
plaintiffs’ demands, but alleging that he had, prior to 
attachment, conveyed the lands to Brown, his assignee, 
and set up the general deed of assignment, and the 
deed of fifth Jan., 1878, and notice to the plaintiffs. 
The testimony showed that Bunn was indebted to 
plaintiffs as demanded; that plaintiffs had construc- 
tive notice of the general assignment, but no actual 
notice as to the Nemaha county lands; that plaintiffs 
had filed their claims in the Sangamon county court 
within the time limited in the Illinois Voluntary As- 
signment Law; but in their proofs of claim had noti- 
fied that court of these attachment proceedings in Ne- 
maha county, and claimed the benefit that might ac- 
crue to them from said suits. But the testimony did 
not show that plaintiffs had accepted payment to any 
extent from the assignee. 

On the trial below, before Pounn, J., the defendant 
was permitted, against plaintiffs’ objection, to read in 
evidence the general deed of assignment of first Jan., 
1878, and the special instrument of fifth Jan., 1878, 
and the court gave judgment for defendant, and de- 
nied plaintiffs’ motion for a new trial. 


Wm. L. Gross and FE. F. Warren, for plaintiffs in 
error. 


J. L. Mitchell, for defendant in error. 
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Coss, J. 


The only question properly litigated in this case, as 
it appears to me, is as to the effect of the assignment 
by the defendant, and the presentation and proof of 
his claim in the county court of Sangamon county, 
Illinois, by the plaintiff. Did these acts bar the plain- 
tiffs’ right of action in this state? This is certainly 
the only question presented in such a manner as to 
enable this court to pass upon it, although it is obvi- 
ous that counsel on both sides sought to litigate the 
title to the real estate, levied upon by the order of at- 
tachment in the case. 

The question as to whether the title to the said lands 
passed from Bunn to his assignee by virtue of the 
deed of assignment, and the other deed made in aid 
thereof, or either of them, might have been material 
on the question of jurisdiction, had there been no ap- 
pearance on the part of the defendant. But since he 
did appear and answer in the case, the question of the 
sufficiency of such conveyances, executed in the state 
of Illinois, to pass title to real property in this state, 
can have no relevancy upon the question of the plain- 
tiffs’ right to a personal judgment against the defend- 
ant Bunn. 

In the case of Haskins et al. v. Alcott ¢ Horton, 
18 Ohio State, 210, the court say: “The answer 
assumes that the mere execution of a legal and valid 
assignment by the debtor firm and its several mem- 
bers, of all the joint and separate property, for the 
benefit of all its creditors, and its acceptance by the 
assignee, deprives the creditors of such firm of all the 
remedies previously open to them for the collection of 
their claims; or at least suspends all such remedies 
until the trust created by the assignment has been dis- 
charged by the realization and distribution of the 
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trust fund. The general principle certainly is, that a 
debtor can not change his relations to his creditors by 
a voluntary assignment. * * To have this effect, 
there must have been an assent amounting to an ac- 
ceptance of the assignment by the particular creditor 
whose right of action is thus barred or suspended. 
This assent may be manifested not only by the writ- 
ten or verbal acceptance of the creditor, but also, it is 
said, by actually receiving the benefit, or by claiming 
such benefit, or by taking legal measures to obtain it. 
* * It is very questionable, however, whether the 
mere receipt of partial payments from the assignee, | 
out of the trust fund, where the terms ‘of the assign- 
ment or of the statute do not expressly bind the cred- 
itor to delay suit, will bar the creditor from suing un- 
til the trust is terminated. * * The bar, if any, 
must arise out of a contract or statutory inhibition, 
express or implied.” : 

The said court refer to the case of Bank of Bellows 
Falls v. Deming, 17 Vt., 866, which case is quite in 
point. In the last mentioned case, in the trial court 
the defendant offered evidence tending to prove that 
the plaintiff knew the terms of said assignment; that 
about three months after the execution of the assign- 
ment the plaintiff’s agent, having the possession of the 
note declared upon, was in the store of the assignees, 
where they were doing business as such assignees, 
and that the assignees made to said agent (Fullerton) 
& payment, as a portion of the plaintiff’s dividend, on 
said note, and that said payment was made from the 
trust funds, and was endorsed at the time upon the 
note by Fullerton, who knew all of the facts at the 
time. This was prior to the commencement of the 
suit, and the assignees had not at the time of the 
commencement of the action rendered an account of 
their doings under said assignment. The testimony 
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was excluded; verdict for plaintiff and error to the 
supreme court. -The court, by C.J. Williams, say: 
“We can see no reason for reversing the judgment of 
the county court. There is nothing in the assignment 
which bound the creditors to delay commencing suits, 
neither is there any such agreement to delay implied 
in the fact of the plaintiff’s accepting and receiving 
the amount paid to them by the assignees as trustees.” 
The judgment was affirmed. 

There is nothing in the Illinois statute on the sub- 
ject of voluntary assignments, etc., nor in the deed 
of assignment of the defendant, which, on the face of 
either or in the spirit of either, restricts the creditors 
to their respective dividends under the assignment, 
or either bars or suspends any other remedy previously 
open to them, even in the courts of that state. 

In the case at bar, it appears from the stipulation 
and exhibits thereto attached that the attachment suit 
was commenced in this state before the presentation 
and filing of the plaintiffs’ claim in the county court 
of Sangamon county, Illinois, and that attached to 
said claim in the county court is a statement of the 
commencement of proceedings on the same claim in 
the district court of Nemaha county, Nebraska, and 
the attaching of defendant’s lands thereon; so that if 
it be the law that the plaintiffs should be required to 
elect whether to take under the assignment in Hlinoia, 
or to follow up his attachment proceedings in this 
state, and cannot pursue both remedies at the same 
time, I do not see why the whole matter may not be 
fought out on Dlinois soil, and decided by the court 
controlling the distribution of the effects under the 
assignment. But in the case of Hogg v. Charton, 25 
Pa. State, 200, the first case cited by defendant in 
error, and in which case the principal question was 
‘ whether the plaintiff below was entitled to an action 
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of debt brought upon a foreign judgment, where the 
defendant had failed to file a sufficient affidavit of de- 
fense, and where another suit was pending for the 
same cause of action in the state of New York,” the 
court say: “The supplemental affidavit of the defend- 
ant discloses no defense. The plaintiff has a right to 
seek satisfaction out of funds in the hands of the re- 
ceiver in New York, and to pursue his remedy against 
the defendant in this state at the same time. The bill 
in equity to obtain an application of so much of the 
funds in New York as shall be sufficient to satisfy the 
plaintiff’s judgment is not a bar to proceedings at law 
in this state. He may pursue both remedies until he 
obtain satisfaction from one of them.” 

Taking the view of this case as above expressed, 
and confining my consideration solely to the question 
of the right of the plaintiff to a personal judgment, I 
find no difficulty in reaching the conclusion that the 
plaintiff, both by his pleadings and evidence, was en- 
titled to a judgment, and that the defendant has nei- 
ther, by pleading or evidence, shown any defense there- 
to. As the deeds were entirely irrelevant as testimony 
in the case, the court erred in receiving them. 

The judgment of the district court is reversed, and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 
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Lerrauton & Brown, PLAINTIFFS IN ERROR, V. MARTHA 
E. Stuart, DEFENDANT IN ERROR. 


Replevin: IssuEs: ALLEGATIONS IN PLEADING. In an action 
of replevin the plaintiff alleged property in Z. O. H., and 
mortgage from Z. C. H. and W. W. H. Defendants justified 
the taking upon judgment and execution against W. W. H., 
and sale thereon by a constable to themselves. Trial to the 
court, who found, as matter of fact, ‘‘ that all the hogs speci- 
fied in the order of replevin were the property of W. W. 
House, and not of Zeruah O. House, at the time of the levy of 
the execution of Leighton & Brown, and that 20 of said hogs 
were subject to the chattel mortgage of the plaintiff, said 20 
hogs averaging 175 pounds each. The court also finds the 
right of property and the right of possession of 20 of the hogs 
replevied averaging 175 pounds each, which are of the value 
of $122.60, in the plaintiff, and assess her damages for wrong- 
ful detention at 10 cents. And the court finds that the defend- 
ants, Leighton & Brown, had the right of property and right 
of possession in 14.of the hogs replevied, weighing 100 pounds 
each, and that they are of the value of $49,” &c. Held, that 
such judgment was not sustained by the finding. 


Error to the district court of Lancaster county. 
Tried below before Pounp, J. 


Burr g¢ Stem and J. R. Webster, for plaintiffs in 
error. 


The question here was, had the plaintiffs below a. 
special property as the mortgagee of Zeruah C. House? 
Rogers v. Arnold, 12 Wend., 30, 85. If the issue as to 
the property of the plaintiff is either not found at all, 
or is found for the defendant, the plaintiff cannot have 
judgment. 2 Gr. Ev., sec. 563. Bemus v. Beckman, 
8 Wend., 667, 672. Rogers v. Arnold, 12 Wend., 30, 
84, Plaintiff must recover on the strength and valid. 
ity of his own title and right to possession. Kennedy 
v. Shaw, 38 Ind., 474. 
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Brown, Marshall § Caldwell, for defendant in error. 
(See opinion for argument on the question passed 
upon by the court.) 


Coss, J. 


Plaintiffs in error admit that they have failed to 
assign errors in the admission or rejection of testi- 
mony at the trial, either in their motion for a new 
trial or their petition in error, so as to render any such 
_errors available in this court. Our field of inquiry is 
thus narrowed down to the two questions, was there 
sufficient testimony before the court, either rightfully 
or wrongfully so, to sustain the findings of fact, and 
do such facts sustain the judgment? In examining 
this question let us first see what are the issues in this 
case. In her petition the plaintiff below sets out but 
two—certainly not to exceed three—facts upon which © 
issue could be taken by the defendants. First, her 
special interest in the property as mortgagee thereof, 
and second, her right to immediate possession by vir- 
tue of said mortgage, and third, the detention of said 
property by Alexander, the original defendant. The 
defendants (plaintiffs in error), having obtained leave 
to defend, take issue on each of these points by a gen- 
eral denial. They also tender other issues to the 
plaintiff by their answer in the nature of a special 
plea, and in a somewhat ambiguous manner allege 
property in the hogs in question in W. W. House, 
their execution defendant, and set out judgments and 
executions against W. W. House, the levy upon and 
sale of the property, and its purchase at such sale by 
themselves, 

All of the answer, except that part which sets up the 
recovery of judgments by the defendants Leighton & 
Brown (plaintifis in error) against W. W. House, the 

17 
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issuing of executions upon such judgments and pro- 
ceedings thereon, and the purchase by the plaintiffs in 
error of the said property at execution sale, is denied 
by the plaintiff (defendant in error) in her replication. 
She also, in her said replication, in a manner sets up 
property in the said hogs in Zeruah C. House, her 
mortgagor. This allegation is considered as denied 
under the statute. So we find presented to the court 
below two issues—first, property in Zeruah C. House, 
_and special property in plaintiff under her; second, 
property in W. W. House, with title in defendants 
. Leighton & Brown, through legal process under him. 
The court find each of these issues for the defendants, 
and had the judgnient of the court been given in ac- 
cordance with the finding it would have been necessary 
- for us to examine the testimony and see whether it is 
sufficient to sustain the findings. But there can be no 
propriety in such examination when the judgment is 
directly contrary to the finding. 
An examinaticn of the testimony, howéver, shows 
very clearly that there were two questions litigated in 
the case, and only two, namely: the general owner- 
ship of the property, whether in Zeruah C. House or 
W. W. House, and the sufficiency of the chattel mort- 
gage produced in evidence, both in respect to the 
description of property and the refilings of the instru- 
ment. Both the pleadings and the testimony go upon 
the theory that the last point rests upon the first. If 
the property was in Zeruah C. House it was only nec- 
essary to show a valid mortgage from her to plaintiff 
to establish the plaintiff’s right to recover. But the 
court having found that the property never was in 
Zeruah C. House, we examine the pleadings in vain 
for a theory upon which the judgment can be sus- 
tained. The defendant in error, in her brief of coun- 
sel, states the case as follows: 
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“The allegations of the pleadings indicated in the 
statement supra show three grounds for the claim of 
Martha E. Stuart: first, the mortgage interest; second, 
the ownership in Zeruah C. House; and third, the 
former adjudication under a trial of the rights of prop- 
erty. The court having refused to entertain the last 
allegation it was therefore elided, and there remain 
the allegation of ownership in Zeruah C. House, and 
the mortgaged interest derived from Mr. and Mrs, 
House. It is true the plaintiff failed in the opinion of 
the court to sustain the allegation of ownership in 
Zeruah C. House, but did sustain the allegation of 
the mortgage interest. Had the court found the own- 
ership in Zeruah C. House it was a defense in itself as 
against Leighton & Brown, for they only claimed the 
property as creditors of W. W. House, and a wife’s 
property would not be subject to execution for her hus- 
band’s debts. Had Martha E. Stuart relied on this 
branch of her claim alone and failed, then the case of 
2 Neb., 186, would be applicable; but the real and 
only issue of the pleadings is the mortgage interest, 
which was sustained as alleged. It was really super- 
fluous pleading in. any event to allege ownership in 
this case, for reliance was placed only on the mort- 
gage and not the ownership, and the allegation of 
ownership might be stricken out and still the plead- 
ings allege a good cause of action. The pleadings 
are therefore evidently sufficient.” 

I cannot agree with counsel in this position. A 
mortgage from any other person than the owner of 
the mortgaged property would convey no rights. A 
plea setting up title through a mortgage without alleg- 
ing ownership in the mortgagor, or through a deed 
without an allegation of title in the grantor, is demur- 
rable, and evidence of title, without going back to the 
source of title, is insufficicnt. 
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It is quite obvious that the plaintiff below had not 
entire faith in the validity of the mortgage. Accord- 
ingly she studiously avoided alleging property in W. 
W. House lest she might thereby, in the event of the 
mortgage being held invalid by the court, be held to 
to have admitted the right of defendants below under 
their judgment and execution. So she chose to rely 
upon her allegation of property in Zeruah C. House, 
and necessarily made it, as I think, the chief corner 
stone of her suit, and when the court found against 
her on the issue made upon that allegation—if plead- 
ings and issues are to count for anything—she is left 
without a foundation for her judgment to stand upon, 
and it must be reversed. 


REVERSED AND REMANDED. 


Ropert McMILLAN, PLAINTIFF IN ERROR, V. JOSEPH 
MALLOY, DEFENDANT IN ERROR. 


1. Contract: PAT PERFORMANCE. One Malloy entered into 
a contract with one McMillan to thresh his entire crop of wheat 
and oats at forty cents per acre. After threshing about one- 
third of the crop he refused to thresh the remainder, and after 
the time limited for the completion of the contract brought an 
action to recover the value of his services. Held, 1st, that the 
entirety of the contract having been severed by part perform- 
ance, beneficial to the employer, the employee was entitled to 
recover the value of his labor over and above the damages sus- 
tained by a breach of the contract. 2d, When a contract has 
been established, the measure of recovery in such case is the 
price agreed upon in the contract less the damages sustained by 
the employer by the breach of the same. 


2. Bill of Exceptions. Where testimony is offered and ex- 
cluded, the bill of exceptions must set forth the testimony thus 
offered and rejected. 
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Error to the district court of Saunders county. 
Tried below before Post, J. 


E. F. Gray, for plaintiff in error, cited 7 Wait’s 
Actions and Defenses, 858. Harris v. Rathbon, 2 
Abb., 326. Glacius v. Black, 50 N. Y., 145. Smith 
v. Brady, 17 N. Y., 173. Allen v. Curles, 6 O. 
8., 505. Larkin v. Buck, 11 0. 8., 561. Witherow »v. 
Witherow, 16 Ohio, 288. Olmstead v. Beale, 19 Pick., 
528. Miller v. Goddard, 34 Me., 102. Badgley v. Heald, 
4 Gillman, IIl., 64. Hansell v. Hrickson, 28 Tll., 257. 
Decamp v. Stevens, 4 Blackford, 24. Hayward v. Leon- 
ard, 7 Pick., 180. Bishop v. Price, 24 Wis., 480. 


Reese ¢ Gilkeson, for defendant in error, cited Me- 
Donald v. Montaque, 30 Vt., 357. Kinney v. Sprague, 
8 Ind., 59. Britton v. Turner, 6 N. H., 481. Fenton v. 
Clarke, 11 Vt., 560. Maxwell’s Justice Practice, 489. 


Maxwett, Cu. J. 


Malloy sued McMillan in the county court of Saun- 
ders county, and recovered the sum of $4.70 and costs. 
MeMillan appealed to the district court, where judg- 
ment was rendered against him for the sum of $30 
and costs. He brings the cause into this court by pe- 
tition in error. The petition of the plaintiff in the 
court below alleges—/irst, that there is a balance due 
him from the defendant of the sum of $4.62, for 
threshing grain in 1876; second, that there is due him 
from the defendant the sum of $40.08, for threshing 
wheat in 1878. 

To this petition the defendant filed an answer in 
which he denied the facts stated in the first count of 
the petition; second, alleged that the threshing done in 
the year 1878 was performed under a contract between 
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the plaintiff and defendant, that the plaintiff should 
thresh all the defendant’s grain for that year at forty 
ceuts per acre, and that plaintiff threshed about one- 
third of said grain and refused to complete his con- 
tract, whereby the defendant was damaged in the sum 
of $100; third, as a third defense the defendant al- 
leged that the knuckles and joints of tumbling-rods 
of the threshing machine were not safely boxed and 
secured, as required by law. 

It is evident from the record that the jury rejected 
the item of $4.62, balance claimed to be due for thresh- 
ing in 1876. It appears from the testimony that in 
the month of September, 1878, the plaintiff entered 
into a contract with the defendant to thresh his grain 
raised that year for the sum of forty cents per acre; 
and that in pursuance of said contract the plaintiff 
threshed wheat for the defendant for three days, and 
had to quit work because the defendant was unable to 
obtain a sufficient number of hands to keep the ma- 
chine in operation. The plaintiff threshed about 784 
bushels of wheat, being about one-third of the defend- 
ant’s grain, and which, at forty cents per acre, would 
amount to the sum of $17. There is some testimony 
tending to show that the plaintiff was to return and 
complete the job, although upon that point there is 
some conflict. The plaintiff, ignoring his contract, 
seeks to recover the value per bushel for threshing the 
wheat in question. The court instructed the jury that, 
“if you find from the evidence that the contract for 
the threshing in 1878 was broken by the plaintiff, that 
fact will not prevent him from recovering for what he 
actually did, and you will allow him what it was rea- 
sonably worth, as shown by the evidence. But you 
will then proceed to ascertain how much, if any, dam- 
ages the defendant (McMillan) sustained by reason of 
Malloy’s failure to comply with the agreement. <As- 
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certain to whom the greater amount is due; deduct 
the less amount from the greater, and return your ver- 
dict for the balance.” To which instruction the de- 
fendant excepted, and now assigns the giving of the 
same for error. 

The plaintiff in error insists that a recovery upon a 
quantum meruit cannot be had upon part performance of 
an entire contract of this sort, where there is no waiver 
nor voluntary acceptance by the defendant. We are 
aware that there are a large number of cases, most 
of them tried in courts having no equity powers, hold- 
ing that no recovery can be had in such case. These 
decisions are placed upon the ground that the contract 
is entire, and that no recovery can be had on the con- 
tract until the plaintiff has performed his part of the 
same. And where a contract is entire and indivisible, 
and payment is to be made only after full performance, 
no action can be maintained on part performance. 
But when the contract is susceptible of division, and 
its entirety has been destroyed by part performance, 
from which the other party has derived a benefit, the 
law raises an implied promise to pay to the extent of 
the benefit received; and an action may be maintained 
thereon after the time has expired for the completion 
of the contract. : 

In the leading case of Oxendale v. Wetherell, 9 Barn & 
C., 386, an action was brought to recover the price of 
180 bushels of wheat sold and delivered by the plain- 
tiff to the defendant at 8 shillings per bushel. The de- 
fendant proved that he made an absolute contract for » 
250 bushels, and contended that as the plaintiff had 
not fully performed, he could not recover. It was held 
that the plaintiff, having retained the 180 bushels, af- 
ter the time for completing the contract had expired, 
was bound to pay for the same. 

In Bowker v. Hoyt, 18 Pick., 555, the plaintiff sold . 
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the defendant 1,000 bushels of corn, but delivered 
only 400 bushels. The court held in substance that 
the acceptance of a part of the corn was a severance 
of the entirety of the contract, and the defendant was 
bound to pay for the corn so delivered; but that he 
might reduce the plaintiff’s claim by showing any 
damages he had sustained by the plaintiff’s failure to 
fulfill his contract. 2 Smith’s L. C. (6 Hd.), 33. 2 
Parsons on Contracts (5 Ed.), 523-4. , 

In Brition v. Turner, 6 N. H., 481, the plaintiff 
brought an action for work and labor performed by 
the plaintiff for the defendant from March 9, 1831, to 
December 27 of the same year. The defendant offer- 
ed to prove that the work was done under a contract 
for one year for the sum of $100, and that the plaintiff 
left his service without his consent and without good 
cause. Parker, C. J., in delivering the opinion of the 
court, after referring to certain cases where a recovery 
could be had, said: “ Those cases are not to be dis- 
tinguished in principle from the present, unless it be 
in the circumstance that where the party has contract- 
ed to furnish the materials, and do certain labor, as to 
build a house in a specified manner, if it is not done 
according to the contract, the party for whom it is 
built may refuse to receive it—elect to take no benefit 
from what has been performed—and therefore, if he 
does receive, he shall be bound to pay the value; 
whereas, in a contract for labor merely, from day to 
day, the party is receiving the benefit of the contract 
under an expectation that it will be fulfilled, and can- 
not, upon the breach of it, have an election to refuse 
to receive what has been done, and thus discharge 
himself from payment. 

But we think this difference in the nature of the 
contracts does not justify the application of a different 
rule in regard to them. The party who contracts for 
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labor merely, for a certain period, does so with full 
knowledge that he must, from the nature of the case, 
be accepting part performance from day to day, if the 
other party commences the performance, and with 
knowledge also that the other party may eventually 
fail of completing the entire term. If, under such 
circumstances, he actually receives a benefit from the 
labor performed over and above the damage occasion- 
ed by the failure to complete, there is as much reason 
why he should pay the reasonable worth of what has 
thus been done for his benefit as there is when he en- 
ters and occupies the house which has been built for 
him, but not according to the stipulations of the con- 
tract, and which he perhaps enters, not because he is 
satisfied with what has been done, but because cir- 
cumstances compel him to accept it as it is. It is 
said that in those cases, where the plaintiff has been 
permitted to recover, there was an acceptance of what 
had been done. The answer is, that where there is a 
contract to labor from day to day for a certain period, 
the party for whom the labor is done in truth stipu- 
lates to receive it from day to day, as it is performed; 
and although the other may not eventually do all he 
has contracted to do, there has been necessarily an ac- 
ceptance of what has been done in pursuance of the 
contract.” See Byerlee v. Mendel, 89 Iowa, 382. Pizler 
v. Nichols, 8 Id., 106. Other cases might be cited in 
support of these views, but these are sufficient. 

In some of the early English cases it was held that 
in actions for work and labor, negligence or badness 
of materials constituted no defense to an action for 
the agreed price, but the party for whom the work 
was done must pay the stipulated price and resort to 
a cross action to indemnify himself for a deficiency in 
the consideration. Browne v. Davis, cited in 7 East, 
480. Templar v. McLadlan, 2 N. R., 136. 2 Smith’s 


234 SUPREME COURT OF NEBRASKA, 
McMillan v. Malloy. 


L. C. (6 Ed.), 84. The doctrine of recoupment in 
such cases seems to have had its origin at a later date 
than the cases cited. Basten v. Butter, 7 East, 479. 
These facts must be kept in view in considering the 
early decisions, and doubtless had considerable weight 
in their determination. There is no difference in 
principle between the case of a vendee receiving and 
retaining a quantity of goods sold under an entire con- 
tract, after the vendor has refused to deliver the resi- 
due, than that of a party who has employed another 
to perform certain labor, but who, after performing 
a portion of the Jabor under the contract, neglects or 
refuses to perform the remainder. In neither case 
can an action be maintained on the original contract, 
but in both the party has received and appropriated 
what is done. And to the extent that he is benefited 
over and above the damage which has resulted from 
a breach of the contract by the other party, the law 
implies a promise to pay for such excess. Any other 
rule is fraught with gross injustice, and assumes that 
the party failing to perform is in all cases at fault, and 
offers an inducement to the opposing party indirectly 
to prevent a performance. But where a contract is 
shown to have existed, the measure of recovery for the 
services rendered is the price fixed in the contract, less 
the damages sustained by the employer by reason of 
the non-performance. Doolitile v. McCullough, 12 0.8., 
860. Corwin v. Wallace, 17 Iowa, 374. 

The court therefore erred in instructing the jury to 
allow what the work was reasonably worth. It is un- 
necessary to notice the other instructions. The de- 
fendant failed to prove damages, even if the jury had 
found that the plaintiff had failed to perform his con- 
tract in such manner as would entitle him to recover. 
There is a general allegation in the testimony of the 
defendant that he sustained $25 damages; but he 
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fails to state a single fact that would entitle him to 
recover. The jury therefore were justified in reject- 
ing his claim. 

As to the third cause of defense, there is no state- 
ment in the bill of exceptions as to what was proposed 
to be proved by the defendant. It is not sufficient to 
be available on error, that the court sustains an objec- 

‘tion to a question; the party must offer to prove cer- 
tain facts, and if they are excluded, embody the testi- 
mony thus offered in the bill of exceptions. There is 
no error therefore available to the defendant in the 
third defense, as set forth in the answer. 

As it is clear from the record that the weight of 
testimony sustains the verdict of the jury, but as dam- 
ages were assessed under the instructions of the court 
for the reasonable worth of the threshing, instead of 
the contract price, the plaintiff in the court below has 
leave to remit from the judgment the sum of $18 with- 
in thirty days from this date; and upon condition that 
said remittance is filed as above provided, the judg- 
ment of the district court is affirmed. In case of the 
failure of the plaintiff to remit from the judgment the 
sum specified above, within the time designated, the 
judgment is reversed, and the cause remanded for fur- ° 
ther proceedings, the costs in this court to be taxed 
to the defendant in error. 


JUDGMENT ACCORDINGLY. 
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Dante, C. Brown, PLAINTIFF IN ERROR, V. O. T. 
CoNnGER, AND OTHERS, DEFENDANTS IN ERROR. 


lt. Mortgage Foreclosure. B., after executing a mortgage | 
upon certain real estate in this state, removed therefrom, and 
in an action to foreclose the mortgage, service was had upon 
him by publication. A decree was taken, and sale had of the 
mortgaged premises. While the proceeds of sale were in court 
he filed a motion to open the decree, and filed an answer, set- 
ting up certain defenses, and also a motion to retain the pro- 
ceeds of sale in court until final judgment. Held, that both 
motions should have been sustained. 


OPENING DECREE. In such a case, where it appears 
that the defendant had no actual notice of the pendency of the 
action, and has a defense to the same, he may open the judg- 
ment, as a matter of right, upon complying with the require- 
ments of the statute. 


Error to the district court of Lancaster county. 
Heard below before Pounn, J. 


Brown § Marshall, for plaintiff in error, cited 4 W. 
L. M., 581. 


“Harwood $ Ames, and Montgomery ¢ Son, for defend- 


ants in error. 
Maxwet, Cu. J. 


In January, 1878, the plaintiff below, Conger, com- 
menced an action in the district court of Lancaster 
county against the defendants, to foreclose a mortgage, 
executed by Daniel C. Brown to R. R. Tingley, upon 
certain real estate in said county, to secure the pay- 
ment of the sum of $514.50, which mortgage had been 


Nore.—A party in default may be perinitted to answer at any time 
before judgment is rendered. Blair v. West Point Manufacturing 
Co., 7 Neb., 156. See also Frazier v. Miles, ante page 109.—Rxp. 
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assigned to the plaintiff. Elizabeth T. Brown, Juli- 
ette C. Sinclair, and W. W. Beebe were made defend- 
ants upon the ground that they claimed some interest 
in the mortgaged premises. Moore and Hickman 
claimed a lien on the mortgaged premises, and were 
permitted to assert the same. Brown was a non-resi- 
dent of the state, and service was had upon him by 
publication. Sinclair answered the petition, claiming 
to have a mortgage upon the premises, upon which 
there was due the sum of $500 with interest. Beebe 
answered, alleging that he held certain tax deeds which 
were void, and prayed to have a lien for taxes paid by 
him decreed against the land. On the trial of the 
cause at the May term, 1878, a decree was rendered in 
favor of the plaintiff for the sum of $596; Juliette C. 
Sinclair, $577.56; R. E. Moore, $324.40; C. H. Hick. 
man, $89.05; attorneys’ fees, $59. 

In March, 1879, the defendant, Daniel C. Brown, 
filed a motion in the district court, accompanied by 
the proper affidavit, and asked to have the judgment 
opened and he let in to defend, and filed a full answer 
to the petition and cross-petitions. At the time of fil- 
ing this motion the mortgaged premises had been sold 
under the decree of foreclosure, and the proceeds were 
in court awaiting distribution. The defendant Brown 
filed a motion to require the proceeds to be retained 
in court until the final determination of the validity 
of the defenses set up in his answer. This the court 
refused to do, but overruled both motions, to which 
the defendant excepted, and brings the cause into this 
court by petition in error. 

The defendant Brown, in his answer alleges—Ist, 
that he actually received but $350 from Tingley, and 
gave the mortgage for the sum of $514.70 upon that 
as the sole consideration ; 2d, as to the mortgage lien 
of Sinclair, he alleges that the mortgage was executed 
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to secure the sum of $500, but the only consideration 
therefor was the sum of $375, and alleges that Beebe’e 
claim for taxes is void and of no effect. 

Section 82 of the code of civil procedure providea 
that “a party against whom a judgment or order has 
been rendered, without other service than by publica- 
tion in a newspaper, may at any time within five years 
after the date of thé judgment or order have the same 
opened and be let in to defend. Before the judgment 
or order shall be opened the applicant shall give no- 
tice to the adverse party of his intention to make 
such application, and shall file a full answer to the pe- 
tition, pay all costs if the court require them to be 
paid, and make it appear to the satisfaction of the 
court, by affidavit, that during the pendency of the 
action he had no actual notice thereof in time to ap- 
pear in court and make his defense; but the title to 
any property the subject of the judgment or order 
sought to be opened, which, by it or in consequence of 
it, shall have passed to a purchaser in good faith, shall 
not be affected by any proceedings under this section, 
nor shall they affect the title of any property sold be- 
fore judgment under an attachment. The adverse 
party, on the hearing of an application to open a judg- 
ment or order, as provided by this section, shall be 
allowed to present counter affidavits, to show that 
during the pendency of the action the applicant had 
notice thereof in time to appear in court and make 
his defense.”” Gen. Stat., 536. 

A defendant served by publication, whose property 
has been taken under the process of the court and ap- 
propriated to the payment of a judgment recovered 
against him, may, at any time within five years after 
the entry of such judgment, have the same opened 
and be let in to defend, where it appears from aflida- 
vits that he had no actual notice of the pendency of 
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the action ; that he has a defense in whole or in part 
to the same, and if required by the court shall pay all 

costs accrued to that date. This is a right which he 
possesses, and which the court cannot deny when he 

brings himself within the requirements of the statute. 

The title to any property the subject of the judgment 

or order sought to be opened, or which, in consequence 

of such judgment or order, has passed into the hands 

of a bona fide purchaser for value, will not be affected ; 

but as between the parties to the action the defendant. 
may set up any defense which would have been avail- 

able when the action was commenced. The reason is, 
that there has been no trial of the cause in the true 
sense of that term, the proceedings having been en- 
tirely ex parte. The court therefore erred in over- 
ruling the motion to permit the defendant to open the 
judgment, and also in refusing to order the proceeds 
of the sale retained in the custody of the court until 
final judgment. The order of the court upon each 
motion is reversed, and the cause remanded for fur- 
ther proceedings. 

REVERSED AND REMANDED. 


Joun GEHLING, PLAINTIFF IN ERROR, V. ScHooL District 
No. 56, RicHaRDSON COUNTY, DEFENDANT IN ERROR. 


School District: POWERS OF SCHOOL BOARD: EXPENDITURES 
FOR SCHOOL-HOUSE. Subject to certain restrictions, the quali- 
fied electors of school districts are intrusted with the power to 
determine what sort of school-house shall be built, and the ex- 
tent of the expenditure therefor; and when so determined, the 
school hoard have no authority to change the same, and thus 
bind the district for an increased expenditure. 


Norz.—A contract entered into and signed by persons styling 
themselves as directors and moderators, is an individual contract, 
and not that of the school district. The People, ex rel. Hunter, ». 
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Error to the district court for Richardson county. 
Tried below before WEAVER, J. 


The petition alleged that plaintiff, at the special in- 
stance and request of defendant, performed certain 
mason work upon defendant’s school-house, for which 
defendant agreed to pay so much as the same was rea- 
sonably worth, which was $80; that afterwards, to- 
wit: Sept. 28, 1876, “as evidence of such indebted- 
ness,” the defendant executed and delivered to plain- 
tiff an order upon the school treasurer, signed by the 
director and moderator, for said sum of $80; that said 
order having been presented to the treasurer for pay- 
ment, was endorsed by him “ Not paid for want of 
funds,” and that no part of said indebtedness or of 
said order has ever been paid, though payment has 
been demanded. The defendant answered, setting up 
in substance that in July, 1875, the electors of the 
school district had voted to build a new school-house, 
and for that purpose to issue the bonds of the district 
to the amount of $20,000; that thereupon the trustees 
of the district had entered into a contract with one 
Burbank to put up the said building and complete the 
same, all of which was accordingly done by said Bur- 
bank, and that the said bonds were accordingly deliv- 
ered to him; that the work done by plaintiff was a 
part of that which Burbank was to do according to 
said contract; that the electors of the district never 
authorized the trustees to employ plaintiff, and that 
the issuing of the school order set up in the petition 


Peters, 4 Neb., 264. The action of a majority of a school board will 
not bind the district, without notice to or participation therein of 
the other members. Jd. The powers conferred upon a school 
district to issue bonds are ‘‘ corporate powers ” within the meaning 
of sec. 1, Art. VIII., Constitution of 1867. Clegg v. School Dis- 
trict, 8 Neb., 179.—Regp. 
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was ulira vires; and denying that the defendant ever 
employed plaintiff to do the work for which the ac- 
tion was brought. 

The plaintiff thereupon moved the court to strike 
out of the answer all but the denial of the employ- 
ment. This motion having been sustained, and the 
plaintiff having replied generally, the case was tried 
to the court without a jury, and judgment having been 
rendered in favor of the school district, Gehling now 
seeks to reverse that judgment by petition in error. 


Schoenheit g Thomas, for plaintiff in error. 
George P. Uhl, for defendant in error. 
Laks, J. 


Our decision in this case must turn upon the power 
of the school board to make the contract with Geh- 
ling for the work done by him, and for which the or- 
der in question was issued. 

In School District v. Stough, 4 Neb., 357, it was held 
that a school board could not bind the district by draw- 
ing, accepting, and issuing orders against a proposed 
building fund which, although duly voted, had not 
yet been raised. In that case, however, the district 
had received nothing of value for the orders thus im- 
properly issued by its officers, while here it is shown 
that the one issued to Gehling was for work actually 
performed on the school-house under a contract with 
the district board. 

In this case it appears that the district had voted to 
expend a certain sum of money in the erection of a 
school-house according to a plan and specifications du- 
ly adopted, and steps were accordingly taken to raise 
the required means. 

Whether the course pursued by the district and the 

18 
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extent of the proposed expenditure were such as the 
law upheld, it is not important here to know. At all 
events, it is clear that, subject to certain restrictions 
-imposed by the legislature, it was competent for the 
qualified electors of the district, when lawfully assem- 
_ bled, to decide upon what sort of school-house should 
‘be built, and also the extent of the expenditure there- 
-upon; and having done so, that decision could not 
legally be interfered with by the school board. If, 
in the opinion of the board, changes or an increased 
expenditure were desirable, a meeting of the electors 
should have been called, and their direction in the 
matter obtained. 

It is true that the change made in this instance was 
not very important, and increased the cost of the work 
only eighty dollars. And the building may have been 
that much more valuable to the district. But these 
are matters not to be considered in determining the 
power of the board to make it. In principle it is just 
the same as if the increase had been eight hundred in- 
stead of eighty dollars. As showing the policy of our 
legislation respecting this sort of expenditures we re- 
fer to the following provisions of the general school 
law: In section 29, it is provided that ‘* The said qual- 
vied voters shall also have power, at any regular or spe- 
cial meeting, to direct the purchasing or leasing of any 
appropriate site, and the building, hiring, or purchas- 
ing of aschool-house, * * * * and tolevya tax 
on the property of the district for the payment of the 
same.” . 

And section 80 provides that ‘“ Any school district 
‘shall have power and authority to borrow money to 
pay for the sites for school-houses, and to erect build- 
-ings thereon, and to furnish the same by a vote of a ma- 
jority of the voters of said district present at any annual 
meeting or special meeting,” etc. Gen. Stat., 966. 
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Indeed, we find the whole course of legislation to 
be in harmony with these provisions. Not only is the 
authority to direct and contro} such expenditures with- 
held from the school board, but as we see is expressly 
intrusted to the whole body of the electors, by whom 
alone it can be exercised. 

Such being our views, it follows that the contract 
under which Gehling did the work, being neither au- 
thorized nor adopted by the electors, was not binding 
upon the district, nor can a recovery be had against 
the district for work done under it. 


JUDGMENT AFFIRMED. 


JaMes L. GANDY, PLAINTIFF IN ERROR, V. THE STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 


1. Conviction of Felony: ITS EFFECT UPON THE RIGHT TO 
VOTE AND HOLD OFFICE. A person convicted of a felony un- 
der a law of this state, or of the United States, is not qualified 
to vote or hold office under the Jaws of this state, unless re- 


stored to civil rights. 


CONSPIRACY TO VIOLATE A LAW OF THE UNITED STATES 
NoT A FELONY. A conviction for a conspiracy to violatea law 
of the United States, under sec. 5440 of the Rev. Statutes of 
the United States, is not a conviction of a felony, but of a mis- 
demeanor merely. 


WHEN PUNISHMENT TO DETERMINE GRADE OF OF- 
FrENSE. When the court,in affixing the punishment for a giv- 
en offense, is authorized in its discretion to consider it either as 
a felony or as & mere misdemeanor, and treat it accordingly, 
the punishment which the court actually inflicts must deter- 
mine the grade of that offense, especially when in consequence. 
of such offense it is sought to deprive the offender of civil 


rights. 
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4. Practice; QUO WARRANTO: SUPERSRDEAS. Although there 
is no statute entitling a party to a supersedeas, or stay of pro- 
ceedings on a judgment of ouster from office, yet it is within 
the province of the trial court, in its discretion, to grant it. 
But the refusal of that court to do so cannot be reviewed by 
proceedings in error. . 


Error to the district court of Richardson county. 
It was an information in the nature of quo warranto, 
on the relation of the district attorney, alleging, in 
substance, that in April, 1879, Gandy was duly elect- 
ed mayor of the city of Humboldt, in said county, and 
is still acting as such mayor; that at the time of such 
election “he was not an elector of the state of Nebras- 
ka, and not being such, was ineligible to be elected to 
the said office of mayor of said city of Humboldt, or 
to any other office of honor or trust in said state,” for 
the reason, as it is charged, that in June, 1872, he was 
convicted in the United States district court for the 
district of Nebraska of a felony or infamous crime. 
The prayer of the information is that the defendant 
be required to answer by what warrant or authority 
he claims to hold the said office. To this information 
Gandy demurred generally, and the demurrer having 
been overruled, he answered, admitting that he had 
been elected to and was then holding the said office, 
setting up specifically his right to hold the same, and 
denying the allegation of the petition in reference to 
the conviction of a felony or other infamous crime. 
On the trial of the case before Weaver, J., a jury 
having been waived by the parties, the state offered in 
evidence a transcript of the record of the United 
States district court, which transcript is referred to in 
the opinion. The defendant offered no evidence, but 
it was expressly admitted by the parties that Gandy 
was duly elected to and was holding the said office, 
and that he had a right to hold the same, unless the 
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transcript showed the conviction of such an offense as 
would disqualify him therefrom. Judgment of ouster 
was rendered, and he brought the cause up by petition 
in error. 


Schoenheit ¢ Thomas, for plaintiff in error. 


Isham Reavis, for defendant in error. 
Laxg, J. 


Counsel for the state are manifestly mistaken in 
supposing that Gandy, the plaintiff in error, was con- 
victed of two distinct offenses. The indictment on 
which he was tried, it is true, contained two counts, 
but both of them were framed under sec. 5440 of the 
Revised Statutes of the United States. Neither count 
purports to charge a violation of section 5448, but the 
gravamen of each is an alleged conspiracy to violate a 
law of the United States, and this only. 

In the first count the alleged conspiracy was that 
said Gandy and his co-defendant, McKinney, “did 
unlawfully and fraudulently represent to one Israel R. 
Cummings, that he, the said Pierce H. McKinney, 
alias J. 8. Allison, was a United States revenue offi- 
cer for the district of Nebraska,” etc., whereby they 
were enabled to and did fraudulently extort from said 
Cummings the sum of twenty-five dollars asa revenue 
tax due from him asa retail dealer in spirituous, vi- 
nous, and malt liquors, and the further sum of three 
hundred and eighty dollars, in full satisfaction of an 
alleged violation by said Cummings of said revenue 
law in retailing such liquors, without having first 
paid the special] tax required by law. 

The second count simply charges @ conspiracy be- 
tween the same parties to “ personate the United States 
_ marshal, and a United States revenue officer of the 
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district of Nebraska, intending unlawfully to extort 
and receive from the said Israel R. Cummings large 
sums of money;” that in pursuance of said conspir- 
acy it is charged they did extort from said Cummings 
the sum of three hundred dollars. ; 

In neither of these counts is it charged that Gandy 
“« falsely represented himself to be a revenue officer,” which 
would have been an indispensable averment in an in- 
dictment under section 5448. This section is in these 
words: “Every person who falsely represents himself 
to be a revenue officer, and in such assumed character 
demands and receives any money or other article of 
value from any person for any duty or tax due to the 
United States, or for any violation or pretended vio- 
lation of any revenue law of the United States, shall 
be deemed guilty of a felony, and shall be fined five 
. hundred dollars, and imprisoned not less than six 
months, and not more than two years.” 

That the judge of the court, in which the alleged 
conviction of Gandy took place, did not consider that 
either count of the indictment was based upon this 
section, is evident from the judgment which he ren- 
dered on the verdict of guilty on “ both counts of the 
indictment ” returned by the jury. 

The judgment was that Gandy should “ pay a fine 
of $1,000, and the costs of this prosecution, and that 
he be committed for the period of ninety days from 
and including the sixth day of May, 1872.” This it 
will be seen conforms in no respect to the judgment 
required by section 5448, which is a fine of just five 
hundred dollars, neither more nor less, together with 
imprisonment for “ not less than six months,”’ but is 
entirely harmonious with section 5440, which is in 
these words, viz: ‘If two or more persons conspire 
either to commit any offense against the United States, 
or to defraud the United States in any manner or for 
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any purpose, and one or more of such parties do any 
act to effect the object of the conspiracy, all the par- 
ties to such conspiracy shall be liable to a penalty of 
not less than one thousand dollars, and not more than 
ten thousand dollars, and to imprisonment not more 
than two years.” 

That the prosecution and conviction of Gandy was 
under this section, and none other, is made very clear 
we think by a proper understanding of the indict- 
ment, and the penalty imposed upon him thereunder. 
It only remains, therefore, for us to consider what ef- 
fect, if any, such conviction in 1872 had upon his 
qualification for the office in question at the time of 
his election in 1879. That such qualification depend- 
ed upon his being entitled, at that election, to exercise 
the elective franchise, is conceded. 

In the decision of this question it is unnecessary to 
determine the full extent to which disqualification to 
vote or hold office is carried by our laws, or whether 
a person who is in all other respects qualified to vote 
can be debarred of that right by reason of his having 
been convicted of a felony under the law of a sister 
state, or of a foreign country. 

Howsoever that may be, it is clear that a person 
convicted of a felony, under a law of this state or of 
the United States, is not qualified to vote unless he be 
“restored to civil rights.” This much is settled by 
the paramount law, the Constitution, sec. 2, Art. VIL. 
of which declares that “No person shall be qualified 
to vote who is non compos mentis, or who has been con- 
victed of treason, or felony, under the law of this © 
state or of the United States, unless restored to civil © 
rights.” And this provision was in force at the date 
of Gandy’s election, and governed regardless of what 
the nominal legislation on the same subject may have 
been, inasmuch as it was entirely unaffected thereby, 
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But was Gandy convicted of a felony? His convic- 
tion, as we have seen, was for a conspiracy to commit 
an offense against the United States—nothing more. 
The law on this subject nowhere in terms declares 
this to be a felony, nor is there anything, either in the 
description of the offense or in the nature of the pen- 
alty to be inflicted on the offender, bringing it within 
that degree of criminality which, at common law, sub-. 
jected the felon to the forfeiture of lands or goods, or 
both, and with us to an infamous punishment, viz.: 
death, or imprisonment in the penitentiary. 

Had the conviction been under section 5448, as con- 
tended by counsel for the state, there could have been 
no question as to its felonious character, for it is there 
expressly declared that the offender against its provis- 
ions “ shall be deemed guilty of a felony.” No simi- 
lar provision being found in section 5440, and there 
being nothing necessarily infamous in the punishment 
therein provided, we must hold that Gandy was not 
convicted of a felony, but of a misdemeanor merely, 
and was fully qualified to hold the office to which he 
was elected. 

As bearing upon this question, our attention was di- 
rected to section 5441, of the Revised Statutes of the 
United States, which provides that “in every case 
where any person convicted of any offense against the 
United States is sentenced to imprisonment for a lon- 
ger period than one year, the court by which the sen- 
tence is passed may order the same to be executed in 
any state jail or penitentiary within the district or 
state where such court is held, the use of which jail 
or penitentiary is allowed by the legislature of the 
state for that purpose.” 

It was urged with considerable earnestness by coun- 
sel for the state in argument, that inasmuch as the 
maximum imprisonment which might have been im- 
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posed upon Gandy in the discretion of the court, un- 
der section 5440, was two years, which imprisonment, 
if for more than one year, might possibly have been 
executed in a state penitentiary, as provided in section 
5441 above quoted, his conviction, although the im- 
prisonment adjudged was but ninety days, must be 
considered as for a felony, and treated accordingly. 

This, we think, would be giving too much impor- 
tance to: mere possibilities, and cannot be indulged in, 
especially when it is sought thereby to deprive a per- 
son of civil rights, which, next to life and personal 
liberty, are the most sacred. Besides, if it were in- 
tended by section 5441 to enable the court, in affixing 
the punishment for a given offense, in its discretion 
to consider it either as a felony or as a mere misde- 
meanor, then we think the rule adopted by the su- 
preme court of California in the case of People v. Cor- 
nell, 16 Cal., 187, should be applied, viz.: that the pun- 
ishment actually inflicted must determine the grade of 
that offense. This rule certainly has the merit of be- 
ing both just and humane. 

A question is also presented upon the refusal of the 
court below to grant a supersedeas of its judgment of 
ouster, or stay of proceedings, until the case could be 
reviewed here. No statute has been referred to by 
counsel, nor do we know of one that entitles a party 
to such an order in this sort of proceeding, yet we 
doubt not that it is within the province of the trial 
court, in its discretion, to grant it; but its refusal to 
do so cannot be made a subject for review in this 
court. Such being our views, the judgment of the . 
court below must be reversed, and the information - 
dismissed at the costs of the relator. 


JUDGMENT ACCORDINGLY. 
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Joun S. GREGORY, PLAINTIFF IN ERROR, Vv. THE Bur- 
LINGTON AND Missouri River Rar~RoaD CoMPANY IN 
NEBRASKA, DEFENDANT IN ERROR. 


Railroads: LAND EXPLORING TICKETS, G., a resident of Lin- 
coln, Neb., purchased in Chicago, Ill., a land exploring ticket 
with coupons attached, to Lincoln and return, of an agent of 
the B. & M. R. R. in Neb., for $23.75, the regular fare to Lin- 
coln being $18.75. The ticket contained provisions that it was 
to be used only by the purchaser, who was to sign his name to 
the same whenever requested to do so by the conductors of the 
train. Held—1, That a resident of this state, if he made no 
misrepresentations in purchasing the same, could purchase and 
use such ticket, but no one but the purchaser could use it; 2, 
That possession of the ticket was prima facie evidence of own- 
ership, and that the failure of the plaintiff to sign his name to 
the contract on the ticket, there being no evidence that he had 
been requested to do so, did not invalidate the ticket, as the 
signature was merely a mode of identifying the purchaser; 3, 
That the rules and regulations of the company could not be 
pleaded as an excuse for not performing an express contract ; 
that even if the ticket was obtained by false representations, 
the contract was voidable, not void, and the company could 
not retain the excess over regular fare, and refuse to perform 
the contract; nor would the failure of the agent to require the 
purchaser to sign the contract invalidate the ticket, notwith- 
standing their rules, if the company retained the considera- 
tion. 


Error to the district court of Lancaster county. 
Heard below before Pounp, J. The case was argued 
here for plaintiff in error by J. L. Caldwell, upon a 
brief of Kelly g¢ Caldwell and Brown g¢ Marshall. He 
cited Peter v. Finch, 24 Barb., 514. Sprague v. Smith, 
29 Vermont, 421. Knight v. Railroad Co., 56 Me., 284. 
Marony v. Old Colony Railroad, 106 Mass., 153. Pal- 
mer v. Railroad, 3 South Car., 580 (16 American Re- 
ports, 750). State v. Overton, 4 Zabriskie, 435. South- 
ern Railroad v. Kendrick, 40 Miss., 874. Porter v. Rail- 
road, 34 Barb., 353. DeLaurens v, Railroad, 15 Minn., 
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49. St. Louis, etc., R. R. v. Myrtle, 51 Ind., 566. Chi. 
R. R. v. Parks, 18 Ill., 460. St. L. R. Ko v. Dalby, 19 
Tll., 3538. Chi. R. R. Co. v. Flagg, 48 Ill., 364. Nellis 
v. R. R., 30.N. Y., 505. Zl. Central R. R. v. Johnson, 
67 Ill., 8312. Same v. Cunningham, 67 Tll., 316. Jeffer- 
son R. R. v. Rogers, 28 Ind.,1. Chase v. R. R., 26 N. 
Y., 528. Crocker v. R. R. Co., 24 Conn., 249. 


T. M. Marquett, for defendant in error, cited Bar- 
bour v. Burrows, 51 Cal., 404. Dietz v. Parish, 58 How- 
ard, 217. Morrell v. Tehama M. g¢ M. Co., 10 Nevada, 
125. Cg. A. BR. Co. v. Randolph, 53 Ill., 510. De- 
trich v. Penn. R. R. Co., 71 Penn. St., 482. O. ¢. M. 
R. Co. v. Applewhite, 52 Ind., 540. Johnson v. Concord — 
R. Co., 46 N. H., 48. Cheney v. Boston ¢ Maine R. 
R. Co., 11 Met., 121. Cleveland and Col. g Cin. R. 
Co. v. Betram, 11 Ohio St., 457. Falkner v. O. ¢ M. 
R. Co,, 55 Ind., 369. The City of Baltimore R. Co. v. 
Wilkinson, 830 Md., 224. Elmore v. Sands, 54 N. Y., 
512 and 515. Detrich v. Penn. R. R. Co., 3 Amer. Ry. 
Rept., 485. C, B. g¢ Q. BR. R. O. v. Griffin, 68 Tl, 499. 
Townsend v. N. Y. C. BR. Co., 56 N. Y., 300. 


MAxwea.., Cu. J. 


This is an action for damages for the expulsion of 
the plaintiff from the cars of the defendant. The ac- 
tion was dismissed in the court below, and the plain- 
tiff brings the cause into this court by petition in er- 
ror. The plaintiff alleges in his petition that the de- 
fendant was a common carrier of passengers, and on 
Saturday, the 138th day of September, 1878, he pur- 
chased in the city of Chicago, in the state of Illinois, 
from one W. W. Foltz, a duly authorized ticket agent 
of the defendant herein, a ticket from said city of 
Chicago to said city of Lincoln, and return; and that 
said ticket, when so purchased as aforesaid, had at- 
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tached thereto six passage or coupon tickets, of which 
said ticket the following is a copy: 

“Issued by Chicago, Rock Island and Pacific Rail- 
road, land exploring ticket. This ticket is good for 
one first-class passage to Lincoln, Neb., and return, 
when stamped as indicated on the back hereof, and 
presented with checks attached in accordance with the 
following contract : 

“In consideration of the reduced rate at which this 
ticket was sold, it is hereby understood and agreed 
upon between the Chicago, Rock Island and Pacific 
Railroad and other railroads, over whose lines this ticket 
reads ‘and myself, that this ticket is positively not 
transferable, and will not be honored for passage if 
presented by any other than myself, whose name is 
subscribed below. And I, the purchaser, hereby 
agree to use this ticket within ten days from the date 
of sale (as stamped on back and written below), going 
west as far as Lincoln, Nebraska, and within forty 
days of first above mentioned date, between Lincoln, 
Nebraska, and original starting point of ticket, other- 
wise it will not be honored for passage. I further 
agree, that on or one day before my departure east, I 
will identify myself as the original purchaser of this 
ticket, by writing my signature on the back of this con- 
tract, and by other means, if necessary, in the pres- 
ence of the B. and M. R. R. in Nebraska Company’s 
ticket agent at the depot in Lincoln, who will witness 
the same. And I further agree to use the return por- 
tion of this ticket, going east, within five (5) days 
from date, stamped and written on back hereof by 
said agent, after the expiration of which time, five (5) 
days, the ticket will be void. 

“T also agree that this ticket will not be honored 
for passage if there are any alterations, or erasures in 
signatures, or dates stamped or written herein, 
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“ And I further agree to sign my name as a means 
of identifying myself as the original purchaser of this 
ticket whenever called upon to do so by any of the 
conductors of the various lines over which this ticket 
reads. I fully understand the terms upon which this 
ticket is issued, and agree that this ticket shall be 
void unless I comply with all the conditions specified 
above. 

“Witness, “J. S. Grecory, purchaser. 

“W. W. Foirz, Agent. 
“H. St. Joun, Genl. ticket agent.” 

Copies of the coupons are set out in the petition, 
and it is alleged that the plaintiff paid for said ticket 
$28.75. 

The petition further alleges that on the fifteenth of 
July, 1878, the plaintiff left Chicago over the C., R. 
I. and P. R. R. to Council Bluffs, and from there to 
Omaha, and from Omaha to Lincoln over the defend- 
aut’s railroad, and that on each of these lines the con- 
ductor thereon detached from said ticket the proper 
coupon. 

The petition further alleges that on the sixteenth 
day of August, 1878, he presented said ticket, with the 
then remaining coupons duly attached, to the author- 
ized agent to stamp such ticket at the defendant’s 
ticket office, in the city of Lincoln, during the time 
said agent was engaged iu the business of stamping 
tickets, and requested him to stamp said ticket, which 
he refused to do, although he offered to identify him- 
self as required by the terms of the ticket; that on the 
following day he took passage on one of defendant’s 
regular passenger trains from Lincoln to Omaha, and 
offered to the conductor on said train the proper cou- 
pon attached to said ticket, which he refused to re- 
ceive because the same was not stamped, and at Wa- 
verly, on the line of said railroad, forcibly ejected the 
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plaintiff from said train, ete. Wherefore the plain- 
tiff asks judgment for $1500. 

To this petition the defendant filed an answer deny- 
ing all the facts stated in the petition not admitted, 
and alleged the tickets in question were “sold only to 
persons who desired an opportunity of exploring and 
looking for land owned by defendant * * That 
before a party could purchase a ticket of this kind 
from any railroad company they had to represent to 
said company, or the persons selling the said explor- 
ing tickets, that they desired the said tickets for the 
purpose of examining the lands of defendant in view 
of purchasing the same; that it was not intended that 
said tickets should be sold to any person living in 
' Nebraska who would use them simply for the pur- 
pose of being carried as a passenger home from any 
point outside of the state, or being carried from a- 
point within the state of Nebraska to a point outside.” 
It is also alleged that the plaintiff was a resident of 
Lincoln, “and, in fact, plaintiff, at the time he claimed 
to have purchased said ticket, was in Chicago on 
business, and that he purchased it, if he purchased it 
at all, there, with the fraudulent intent to get cheaper 
transportation than he could otherwise procure, and 
he so falsely made the statement, knowing the same 
to be untrue.” It is also alleged “that the regula- 
tions of the company forbade the duly authorized 
agent of the company stamping or making good the 
ticket of plaintiff to return to Chicago upon. But in 
order to defraud defendant and to get a ticket for al- 
most half price to go from Lincoln to Chicago, the 
said plaintiff did falsely represent himself as being 
a land explorer, and entitled to ride on said ticket, 
and did in that way procure the ticket.” 

The plaintiff, in his reply, denies the new matter 
contained in the answer, and denies all knowledge of 


JANUARY TERM, 1880. 255 


Gregory v. B. & M. RB. R. Co. 


the rules and regulations of defendant except as stated 
on the ticket. A large amount of testimony was ta- 
ken, much of it not pertinent to the issues. 

Under the issue.made by the pleadings, it being in 
effect admitted that the plaintiff purchased the ticket 
in Chicago, and that the agent at Lincoln refused to 
stamp it, and that the plaintiff, having the ticket in 
his possession, was ejected fromi the train, the only 
questions to be determined would seem to be: First, 
did the plaintiff make false representations to obtain 
the ticket in question; second, if he did not, was he 
entitled to return to Chicago by using the same? 
There is no proof whatever that the plaintiff made 
false representations in order to obtain the ticket. 
And even if there had been the contract is merely 
voidable, not void. The price of this ticket is shown 
by the evidence to have been $23.75, and the regular 
fare is $18.75. If the company desire to avoid the 
contract at Lincoln, it must tender back to the plain- 
tiff the excess over the regular fare. It cannot retain 
the consideration and refuse to perform its part of the 
contract. Nor can the company interpose its own 
rules and regulations to defeat its own express con- 
tract when the contract is within the scope of its au- 
thority. Considerable stress is laid upon the fact that 
the contract was not signed by the plaintiff until after 
it was presented to McFarland to be stamped, and the 
defendant in error insists that the contract was not 
completed until it was so signed. And we are re- 
ferred to the case of Barbor v. Barrows, 51 Cal., 404, in 
confirmation of that view. In that case Barrows en- 
tered into a contract in writing with Barbor to erect 
a dwelling-house for him and furnish the materials 
therefor, and have the same completed by the first 
day of September, 1872, and entered into a bond with 
sureties for the performance of the contract. The 
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building was not completed until November, 1872. 
In September, 1872, the principals and one of the 
sureties on the bond signed an agreement that the 
time for the completion of the contract should be ex- 
tended until November, 1872, but expressly providing 
that the liability of the sureties should not thereby be 
lessened. Certain liens were filed against the build- 
ing, by reason whereof Barbor sustained damages. 
In an action to recover the same it was held that the 
agreement to extend the time for the completion of 
the contract, not having been signed by all the sure- 
_ties, was incomplete and not binding on the parties. 
But in this case the right of the plaintiff to enforce 
the contract springs from the consideration which he 
paid. He took the ticket subject to the conditions 
expressed on its face whether he signed the same or 
not. In fact the signature adds nothing to the condi- 
tions, and is merely a means of identifying him as the 
original purchaser. The defendant, on isauing the 
ticket, may require the purchaser to sign his name to 
the same as a means of identification, or for other 
purposes, but if it fails to do so the ticket is not there- 
fore void. : 
But the company may take all necessary precautions 
to guard against imposition by the transfer of the 
ticket, and no one but the purchaser can require a com- 
pliance with the contract. The theory of the defense 
is, that the plaintiff being in Chicago on business, pur- 
chased this ticket because it was much cheaper than 
to purchase a regular ticket from Chicago to Lincoln 
and return. A resident of this state, temporarily in 
Chicago, might desire to purchase land in this state as 
well as a non-resident. If the object is to see land, it 
can make no difference where the purchaser resides. 
If, however, certain tickets are to be sold only to non- 
residents of the state, there should be a clear and un- 
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ambiguous statement to that effect upon the ticket. 
But the refusal of the agents at Lincoln to stamp the 
ticket was not put upon the ground that the plaintiff 
was not authorized to purchase it, but that he had not 
signed the contract above referred to. Had the con- 
tract been signed, so far as appears, the ticket would 
have been stamped. 

Second. Was the plaintiff entitled to return to Chi- 
cago by using this ticket? Mr. McFarland, in his tes- 
timony, states that the plaintiff, in August, 1878, pre- 
sented the ticket to him to be stamped, and that “there 
was no signature to the contract, the name of John 8S. 
Gregory did not appear on it at that time, at all; there 
was nothing to indicate that it was his ticket, neither 
that he was the party to whom it was sold. That sig- 
nature has been written there since that time.” The 
plaintiff, in his testimony, states that he enquired of the 
agent, Foltz, at the time he purchased the ticket, if it 
was necessary for him to sign the contract, and “he 
said the conductors of the road probably would not let 
you ride until you had signed it.” The ticket agent 
at Lincoln testified, “‘ Gregory presented me the ticket 
and requested me to sign it and countersign it. I 
knew that the contract was blank—had not been sign- 
ed; but before it was presented to me at the depot it 
had been signed. I knew it to be blank—not signed 
—and I did not know he was the original purchaser 
of the ticket; I did not see that (the land coupon that 
had been put in evidence by plaintiff), and could not 
tell to whom it was issued, and I refused to stamp it.” 

In the case of Pier v. Finch, 24 Barb., 514, the plain- 
tiff held a ticket in the words and figures following: 

“New York and Erie Railroad. Corning to Elmira. 
Please keep this in sight. Good this trip only. Oct. 
19, 1854. No. 46. 

“@. L. Dunwap.” 
19 
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On the 25th of December, 1854, the plaintiff took a 
seat in one of the passage cars on the New York and 
Erie railroad at Corning for Elmira, and a short dis- 
tance east of Corning he was ejected from the cars, for 
the reason, as stated by the conductor, that the ticket 
was dated several days previous. Inan action for dam- 
ages it was held that the possession of a railroad pas- 
sage ticket is prima facie evidence that the holder has 
paid the regular price for it, and of his right to be 
transported, at some time, between the places specified 
thereon, on some passage train. And the general rule 
is, “that proof of possession of personal property is pre- 
sumptive proof of ownership.” 1 Greenleaf Evidence, 
section 34. 

This presumption certainly obtains in this case. 
The plaintiff was in possession of a ticket issued by a 
lawfully authorized agent of the company. It was reg- 
ular in form, properly stamped, in fact, a first-class 
ticket, with certain conditions. The conditions were 
not signed, but there is no proof that the holder was 
requested to sign the same. There is no allegation in 
the answer that the ticket was stolen, nor that the 
plaintiff was not the original purchaser, nor is there a 
particle of proof to that effect, yet we are asked to de- 
clare the ticket void, because the agent selling the 
same did not require the purchaser to sign the condi- 
tions, as it is claimed the rules of the company require. 
There is no proof whatever that the plaintiff had any 
knowledge of such rules. And the fact that he pre- 
sented the ticket for stamping at Lincoln without such 
signature is evidence tending to prove such lack of 
knowledge on his part. It will hardly be contended 
that the plaintiff can be affected by the neglect of the 
company’s agent. He was the agent of their own 
selection for the sale of tickets. He was authorized 
to reeeive the consideration and issue and stamp the 
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ticket and coupons. Can the company plead his default 
as a defense? Suppose the rules of the company 
required each conductor.of the train to require the 
holder of such ticket to sign his name to the same, and 
a portion, or all of them, neglected to do so, would the 
ticket thereby be rendered void, if the company re- 
tained the consideration? The statement of the prop- 
osition shows its absurdity. But even if the agent has 
failed in some respects in the performance of his duty, 
still as between the plaintiff and the company it must 
bear the loss. And in any event, the defendant can- 
not retain the consideration, and plead the laches of 
its agent as a defense to the ticket. 

The court submitted questions to the jury upon which 
there was no issue, and seems to have misconceived the 
issue. It is therefore unnecessary to review the in- 
structions. Taking the entire case, as it appears from 
the record, if we reject the testimony of the plaintiff, 
except where it is corroborated, which we need not 
necessarily do, he is entitled to a verdict for one-half 
of the amount paid for the ticket, and such damages as 
he may have sustained by reason of being ejected from 
the cars. Even if it is shown that the plaintiff expect- 
ed to be expelled, it can only affect the amount of the 
recovery, but will not defeat the action. 

The judgment of the district court is reversed, and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 
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WriiaM Rou, PLAINTIFF IN ERROR, V. LOWREY AND 
Upron, DEFENDANTS IN ERROR. 


1. Foreign Judgment: PARTNERSHIP: PLEADING. L. and 
U. brought certain actions in the district court of Wyoming 
Territory against a company by the partnership name, and re- 
covered judgment against the firm, and thereafter brought ac- 
tions on the judgments in this state against two of the part- 
ners, to charge them personally. Held, that to maintain such 
action it was necessary to allege in the petition, and if denied, 
prove that the partnership property was insufficient to satisfy 
the judgments. 


2. Partnership: PLEADING: JOINDER. A firm in Wyoming 
did business by the name of J. W. D. & Associates, and also 
as D.S. & Co. Held, in an action against a member of the 
firm upon a judgment against J. W. D. & Associates, and one 
against D. S. & Co., that the judgments could be joinedinone 
action. 


Error to the district court of Douglas county. Tried 
in 1872 before Laxz, J., then sitting in the district 
court. 


Redick ¢ Redick, for plaintiff in error. 


George W. Doane and E. Wakeley, for defendants in 


error. 
Maxwe., Cu. J. 


In the year 1870 the defendants in error commenced 
an action in the district court of Douglas county 
against James W. Davis, William Ruth, James H. 
Green, Mordecai B. Sprague, William F. Durant, and 
Timothy P. Richards, upon two judgments recovered 
in the district court of the first judicial district of Wy- 
oming Territory, against said defendants, as partners. 
One of said judgments was recovered against the firm 
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of James W. Davis and Associates, and the other 
against the firm of Davis, Sprague & Co., it being al- 
leged that the same individuals composed both firms. 
Ruth answered the petition, denying in substance the 
facts stated. therein, and denying specifically that he 
was a member of either of the above firms, or that - 
he had been served with summons in the actions 
against the firms above named. On the trial of the 
cause a verdict was returned in favor of the plaintiffs 
in the court below, upon which judgment was render- 
ed. Ruth brings the cause into this court by petition 
in error. 

From the testimony in this case there is no question - 
whatever as to Ruth being a member of the firm of 
_ James W. Davis and Associates, and also of the firm 
of Davis, Sprague & Company; and it is also clearly 
proved that James W. Davis and Associates, and Davis, 
Sprague & Co., were but different names for the same 
firm. 

It appears from the record that one of the judg- 
ments in question was rendered against the firm of 
James W. Davis and Associates, and the other against 
the firm of Davis, Sprague & Co. The only question 
to be determined therefore is, can a recovery be had 
against the individual members of the firms, in this 
state, without alleging that the partnership property 
is insufficient to satisfy the judgments? There is 
nothing in the record showing that the statutes of Wy- 
oming, like our own, permit a partnership to be sued 
by the firm name. It is now well established that the 
laws of another state must be proved as facts. Moses 
v. Comstock, 4 Neb., 519. Story’s Conf. of Laws, sec. 687. 
In the absence of such proof the presumption is that 
the foreign law islike ourown. Jd. This being the case, 
the partnership could be sued by the firm name, and 
a judgment recovered against the firm. These judg- 
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ments, therefore, if the court had jurisdiction, would 
be conclusive upon the partners as to all matters put 
in issue by the pleadings. 

Section 25 of our code of civil procedure provides 
that executions issued upon judgments rendered against 
- a partnership by the firm name shall be levied only on 
partnership property. Section 27 provides that “ if 
the plaintiff, in any judgment so rendered against any 
company or partnership, shall seek to charge the in- 
dividual property of the persons composing such com- 
pany or firm, it shall be lawful for him to file a bill in 
_ chancery, setting forth his judgment and the insuffi- 
ciency of the partnership property to satisfy the same, 
and to have a decree for the debt, and an award of 
execution against all persons, or any of them, as may 
appear to have been members of such company, as- 
sociation, or firm.” [Gen. Stat., 527.] 

A suit by or against a partnership by its firm name, 
without disclosing the names of the several partners, 
could not be maintained at common law. [1 Chitty’s 
Pl. (10th Ed.), 256.] And it is an elementary princi- 
ple in pleading, that where a statute, upon certain 
conditions, confers a right or gives a remedy unknown 
to the common law, the party asserting the right, or 
availing himself of the remedy, must, in his plead- 
ings, bring himself or his case clearly within the stat- 
ute. Haskins v. Alcott, 13 Ohio State, 216. If these 
rules are correct, how do they affect the case at bar? 
There is no allegation in the petition that the partner-. 
ship property in Wyoming is insufficient to satisfy the 
judgments, nor is there any proof tending to show 
that such is the case. This is essential to entitle the 
plaintiffs to recover. It is contended by the defend- 
ants in error that this principle does not apply to a 
judgment of another state sued on in this state. As 
the presumption is that the laws of Wyoming are the 
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game as our own, the plaintiffs could not in that terri- 
tory proceed against the individual members of the 
partnership to collect the amount remaining unpaid 
on the judgment without alleging in their petition 
that the partnership property was insufficient to sat- 
isfy the same. , 
The service of summons in an action against a firm 
must be served on it at its place of business, and not upon 
the members individually ; and the judgment sought 
is against the firm, and the partnership property be- 
comes the primary fund for its payment. An action 
could not be maintained in Wyoming to charge the 
individual property of the members of the firm upon 
these judgments without alleging in the petition the 
insufficiency of the partnership property to satisfy the 
same. Do the plaintiffs acquire any greater rights un- 
der their judgments by bringing their actions upon 
them in this state? Must they not allege sufficient 
facts in their petition to show their right to proceed 
against the members individually? We think they 
must. This, in effect, is a proceeding to charge the 
individual property of the persons composing the firm ; 
and in order to maintain the action the petition must 
show the insufliciency of the partnership property in 
Wyoming to satisfy the amount due upon the judg- 
ments. The transcripts of the judgments are merely 
evidence of debt against the firm, and acquire no great- 
er force in-this state than they possessed in Wyoming. 
The rule in equity in the distribution of the joint and 
separate assets of insolvent partners is, that the indi- 
vidual assets of a partner be first applied to the debts 
of his individual creditors, and the partnership assets 
first to the partnership debts; the preference of the 
separate creditors in the individual property resulting, 
as a necessary correlative, from the priority of the 
joint creditors in the joint effects, inseparable from the 
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nature of the relation of the partners to each other. 
Rogers v. Meranda, 7 Ohio State, 179. Hx parte Clay, 
6 Ves., 813. Hx parte Kensington, 14 Id., 448. Meech 
v. Allen, 17 N. Y., 300. But this rule does not apply 
where there is no joint estate for distribution, and no 
living solvent partner. Rogers v. Meranda, supra. 

Kent thus states the rule: “The joint creditors 
have the primary claim upon the joint fund, in the 
distribution of the assets of bankrupt or insolvent 
partners, and the partnership debts are to be settled 
before any division of the funds takes place. So far 
as the partnership property has been acquired by 
means of partnership debts those debts have in equity 
a priority of claim to be discharged; and the separate 
creditors are only entitled in equity to seek payment 
from the surplus of the joint fund after satisfaction of 
the joint debts. The equity of the rule, on the other 
“hand, equally requires that the joint creditors should 
only look to the surplus of the separate estates of the 
partners after payment of the separate debts * * * 
If the partnership creditors cannot obtain payment 
out of the partnership estate, they cannot in equity 
resort to the private and separate estate until private 
and separate creditors are satisfied ; nor have the cred- 
itors of the individual parties any claim upon the part- 
nership property until all the partnership creditors 
are satisfied. The basis of the rule is that the funds 
are to be liable on which the credit was given. In 
contracts with the partnership the credit is supposed 
to be given to the firm, but those who deal with an 
individual member rely on his sufficiency.” 3 Kent 
Com., 65. 

The rule in equity undoubtedly is that joint credit- 
ors must go first to the joint estate, and the separate 
creditors first to the separate estate. But it may be said 
that these principles would apply between creditors of 
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the partnership and creditors of the individual mem- 
bers of the firm, but have no application to the case 
at bar. 

To this it may be answered that the credits having 
been given to the firm, and the judgments taken 
against it, the individual members thereof certainly 
have a right to insist that the partnership prop- 
erty—being the primary fund for the satisfaction of 
the judgments—shall be applied in payment thereof 
before actions are instituted against them, to subject 
their individual property to the payment of the same. 
The plaintiffs have chosen their remedy under the 
statute, and they must comply with its requirements. 

The judgment of the district court is reversed, and 
the cause remanded to the district court, with leave to 
amend the petition, and for a new trial, costs, except 
in this court, to abide the event of the suit. 


JUDGMENT ACCORDINGLY. 
Laxz, J., dissents. 


Bowzen & LatRD, PLAINTIFFS IN ERROR, V. ScHooL 
District No. 38, PHenps County, DEFENDANT IN 
ERROR. 


1. Practice in County Courts: summons. There was no au- 
thority for a county court, under the provisions of section 23 
of the “act concerning the organization, powers, and jurisdic- 
tion of probate courts,’’ approved March 8, 1873, prior to 1877, 
to issue summons to another county ; and service of summons 
outside of its own county could confer no jurisdiction on the 
court. 


2. School District Treasurer. It is the duty of the treasurer 
of a schoo) district to appear for and on behalf of his district, 
in all suits brought by and against the same, unless other di- 
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rections are given by the qualified voters of the district at a 
district meeting, except his interests are adverse to the district, 
in which case the director, in the absence of other directions, 
shall appear. When the action is not brought by the treasu- 
rer, the petition should state the cause. 


8 Pleading: PETITION. Where an action is brought for the 
purchase price of property sold, it should appear from the pe- 
tition that the debt is due. Where the action is founded upon 
& promise or duty, the petition must allege the non-perform- 
ance of such promise or duty, or it will not state a cause of ac- 
tion. 


Error to the district court of Buffalo county. Tried 
below before Gastin, J. 


Bowen § Laird, pro se, cited Hunter v. Commissioners, 
2 W.L. M., 474. Albertson v. The State, 9 Neb., 480. 
Pomeroy’s Remedies & Remedial Rights, 542. 2 Nash 
Plead. & Practice, 384. Chitty’s Pleadings, 300-301. 
Allen v. Patterson, 7 N. Y., 476. Foster v. Kirkpatrick, 
2 Minn., 210. Bowen v. Hmmerson, 8 Oregon, 452, Gen. 
Stat., pp. 544, Sec. 129. 


Hamer § Conner and Harwood ¢ Ames, for defendant 
in error. 


Maxwe.t, Cu. J. 


In March, 1876, School district No. 3 of Phelps 
county commenced an action against the plaintiffs in 
error in the county court of Buffalo county by filing 
the following petition, and causing a summons to issue 
thereon. 


“School District No. 3, of Phelps County, Nebraska, 
Plaintiff, v. A. H. Bowen and James Laird, 
Defendants. 

“On this 28th day of March, 1876, plaintiff, by 
Henry N. Hoagland, the director of said school district, 
filed their bill of particulars, duly verified as follows: 
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School district No. 8 of Phelps county, Nebraska, 
plaintiff, complains of A. H. Bowen and James Laird, 
defendants, for that the said defendants are indebted 
to said plaintiffs in the sum of one hundred and two 
‘dollars and ten cents, together with interest thereon 
from the first day of September, a.p. 1874, for and on 
account of school district bonds numbered one, two, 
and three, of said school district No. 8, heretofore sold 
and delivered to said defendants at their special in- 
stance and request, which sum remains wholly unpaid. 
Wherefore plaintiff asks judgment, etc.” 

The summons was returned as having been served 
upon Laird, the return stating that Bowen was not 
found in Buffalo county. An alias summons was 
thereupon issued to the sheriff of Adams county, and 
returned served upon Bowen in that county. It ap- 
pears from the record that on the Ist of May, 1876, 
“by request of defendants, plaintiff’s attorneys agree- 
ing thereto, this cause is set for trial on the 25th day 
of May, 1876.” At the time agreed upon for the trial, 
the record shows the following entry: “May 25th, 
1876, by request of defendants, and plaintiff’s counsel 
consenting thereto, this cause is adjourned to the 8th 
day of June, 1876, at 10 o’clock a.m.” At the time 
to which the cause was adjourned the plaintiffs in er- 
ror failed to appear, and judgment was rendered against 
them for the sum of $119.96. The case was taken on 
error to the district court, where the judgment of the 
court below was affirmed. The case is brought into 
this court by petition in error. 

The first error assigned is that the county court had 
no authority to issue an alas summons to Adams coun- 
ty for service upon Bowen therein. 

- Section 28 of the “act concerning the organization, 
powers, and jurisdictiou of probate courts,” approved 
March 8, 1873 (Gen. Stat., 263], provides that “all 
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writs and other process, except subpoenas, may be ex- 
ecuted and served, as the case may require, in any 
county of the state; and if it be a county other than 
that of the residence of the probate judge, the same 
shall be directed to the sheriff of such other county.” 
Section 25 provides that the provisions of sections 22, 
23, and 24, shall not apply to civil and criminal actions 
prosecuted before the probate courts; thus restrict- 
ing the provisions of section 23 to business in the pro- 
bate courts other than civil or criminal actions. There 
was no authority therefore to issue a summons to 
Adams county, nor to serve the same upon Bowen 
therein, and without an appearance the court would 
have obtained no jurisdiction over him. The appear- 
ance of the defendants, however, waives that defect. 
Section 25 has since been repealed [Laws of 1877, 
page 16]. 

The second assignment of error is in substance that 
the court erred in holding that Hoagland, the director 
of the district, could prosecute the action. 

Section 42 of the act to establish a system of public 
instruction for the state of Nebraska, approved Feb. 
15, 1869, provides that ‘it shall be the duty of the 
treasurer to appear for and on behalf of the district, in 
all suits brought by or against the same, whenever no 
other directions shall be given by the qualified voters 
in the district meeting, except in suits in which he is 
interested adversely to the district; and in all such 
cases the director shall appear for such district, if no 
other direction shall be given, as aforesaid.” [Gen. 
Stat.,968.] The director has authority in certain con- 
tingencies to bring the action, and after judgment such 
authority will be presumed. 

In Albertson v. The State, 9 Neb., 429, it was held that 
an action upon the official bond of a county treasurer 
must be brought by the county clerk upon the direc- 
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tion of the county commissioners or the state auditor, 
and that the petition should allege that it was so 
brought. The auditor being the accountant of the 
state, and the clerk, of the county, could show whether 
in fact a deficiency existed in the funds of the county 
treasurer, and it is presumed would bring no such ac- 
tion, unless such deficiency existed. 

In that case the State, in its own name, brought an 
action on an official bond given to the County, and it 
was held that the action could not be maintained. 
But there is no analogy between that case and the one 
at bar. In this case the action is brought in the name 
of the school district, not upon an official bond, but 
for the value of choses in action belonging to the dis- 
trict, and, so far as appears, the action was properly 
brought. 

It is claimed that the petition does not state facts 
sufficient to constitute a cause of action. Section 129 
of that code provides that “in an action, counter 
claim, or set-off, founded upon an account, promis- 
sory note, bill of exchange, or other instrument, for 
the unconditional payment of money only, it shall be 
sufficient for the party to give a copy of the account or 
instrument with all credits and endorsements thereon, 
and to state there is due him on such account or in- 
strument, from the adverse party, a specified sum, 
which he claims with interest, etc.” [Gen. Stat., 544.] 
In the case at bar there is nothing in the petition to 
indicate the price of the bonds in question, nor their 
value, nor a promise to pay for the same, nor is it al- 
leged that the sum stated, or any sum, is due. All 
the facts stated in the petition may be true, and still 
no cause of action exist. Where the action is founded 
upon a promise or duty, the petition must allege the 
non-performance of such promise or duty, or it will 
state no cause of action. 
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The other errors urged on the hearing are not as- 
signed in the petition in error, and are therefore waiv- 
ed. For the sole reason that the petition fails to state 
a cause of action, the judgment of the district court is 
reversed and the cause remanded to the district court 
for further proceedings, with leave to plaintiff in the 
court below to amend its petition. 


REVERSED AND REMANDED, 


Cuarizs F. GoopMAN, PLAINTIFF IN ERROR, v. SIMON 
H. KennepY AND OTHERS, DEFENDANTS IN ERROR. 


1. Sale of Personal Property: TRANSFER OF OWNERSHIP. In 
8 contract for the manufacture and sale of a certain article, ex- 
clusively for the plaintiff, it was expressly stipulated payment 
was to be made on its delivery to the purchaser. Held, that 
the failure, or refusal of the seller to deliver the article, as he 
had agreed, did not divest him of his ownership, nor author- 
ize a seizure by the buyer without his assent. 


2. Replevin: PLAINTIBF’s RIGHT TO RECOVER. The plaintiff in 
replevin must recover, if atall, on the strength of his own ti- 
tle, and not because of the weakness of his adversary’s. 


Nots.—Delivery may be actual or constructive, but there must be 
delivery one way or the other, or the property is not absolutely di- 
vested from the vendor. Barrett v. Turner,2 Neb., 176. If the 
vendee agree to do some act upon delivery, possession obtained by 
him without performance does not vest the title in him. Sutro ov. 
Hoile, 2 Neb., 192. But an absolute and unconditional delivery of 
the goods by the vendor, without exacting performance, is a waiver 
of the condition of the sale. Jd. In sales of property, unless other- 
wise expressed, it is implied that the vendor may retain possession 
until the price is paid ; and where a day certain is fixed within which 
the consideration is to be paid, performance or a tender must be made 
within the time, or the vendor will not be bound. Horacek v. Keed- 
ler, 5 Neb., 357, 358. And see Aultman v. Mallory, 5 Neb., 178. 
The vendor of personal property was a non-resident. The property 
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8. Order of Introducing Evidence. The order of introduc- 
ing evidence is discretionary with the trial court, especially 
when the trial is to the court without a jury, there being no 
abuse of such discretion. 


4. Opinion or Understanding of Witness, The opinion or 
understanding of a witness as to his rights under a contract is 
not competent evidence; but where the plaintiff, on the cross 
examination of the defendant, asked for and obtained his opin- 
ion on the subject, he is not in a situation to complain if such 
opinion is repeated by the witness on his re-examination in 

° chief. 


6. z In such case the error is without prejudice, 
for which a judgment will not be reversed. : 


6. Judgment in Action of Replevin. The statute provides 
that judgments in replevin, when in favor of the defendant, 
shall be for a return of the property, or for the value, if a re- 
turn cannot be had, and damages. Whether this provision for 
a return is not for the benefit of the defendant, who alone can 
take advantage of its omission, guere. But, however this may 
be, before the plaintiff can complain of such omission he must 
show that the property is capable of being returned. 


Error to the district court for Douglas county. 
The action was in replevin to recover possession of 
some twelve gross of ‘Pinus Canadensis,” so-called 
dip, manufactured by Kennedy for Goodman, under a 
written contract existing between them. After the 
commencement of the action, Kennard & Forsythe, 
claiming an interest in the property replevied, were 
made parties defendant, and upon final hearing, before 
Savace, J., judgment was rendered in their favor. 


was in Nebraska, under the care and control of the vendces, who 
were general agents of the vendor. Held, that the sale was com- 
plete as between the parties to it as soon as the vendor was notified 
by the vendees of their acceptance of his offer to sell, without a 
formal delivery of possession, and conclusive also as to all others, un- 
less shown to have been fraudulent. UAl v. Robison, 8 Neb., 278. 
See also Hiseley v. Malchow, 9 Neb., 174, and note, and also note to 
Search ».. Miller, 9 Neb., 26—Rep. 
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Redick ¢ Connell, for plaintiffs in error, cited Aldridge 
v. Johnson, 7 Ellis & Blackburn, 885. Liseley v. Mal- 
chow, 9 Neb., 174. Gen. Stat., 718. Hooker v. Ham- 
mill, 7 Neb., 2831. Moore v. Kepner, Id., 295. 


Webster g Gaylord, for defendants in error, cited 
Benj. on Sales, § 318. 1 Pars. on Cont., 6th Ed., 527. 
Macomber v. Parker, 18 Pick., 175. Higgins v. Chess- 
man, 9 Pick., 7. Comfort v. Kiersted, 26 Barb., 472: 
Pettengill v. Merrill, 47 Me., 109. Green v. Hall, 1 
Houst., 506. M€McConike v. N. Y. ¢ EH. BR. R. Co., 20 
N. Y., 495. Marble v. Moore, 102 Mass., 448. Terry 
v. Wheeler, 25 N. Y., 520. 


Laxg, J. 


The judgment complained of was rendered in an 
action for the replevy of an article of personal prop- 
erty called ‘“‘ Pinus Canadensis,” of which the defend- 
ant Kennedy was the manufacturer. The plaintiff 
claimed and sought the possession of this property as 
the absolute owner thereof, by virtue of a contract be- 
tween himself and Kennedy, of which the following 
is all that is essential in this controversy, viz.: “8. H. 
Kennedy, of N. Y. city, hereby agrees to manufacture 
his hemlock remedies in Omaha, and exclusively for 
C. F. Goodman, and said Goodman agrees to buy said 
S. H. Kennedy’s hemlock remedies at the following 
prices, * * * * and said Kennedy is to deliver 
the same, as manufactured, and up to the standard, to 
the said Goodman, in Omaha, ready for shipment, * 
* * and assorted as the trade may demand, or the 
said Goodman may order, and which amounts said 
Goodman hereby agrees to pay when the goods are so de- 
livered. And said Kennedy further agrees not to es- 
tablish any other than the Omaha manufactory, or 
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agency, or sell to other parties in the United States, 
for the term of three years from this date.” 

By the express terms of this agreement the goods 
were to be delivered to Goodman in Omaha. Delivery 
and payment were made concurrent acts, and the en- 
forcement of either dependent on the other. Therefore, 
under the law of sales of personal property, the own- 
ership was not transferred from Kennedy to Goodman 
until a voluntary delivery was made. It is true that, 
under the contract, Kennedy ought to have handed 
over the goods as requested, but, until he did so, they 
were his own property, to do with as he saw fit, being 
of course liable for any damage Goodman might sus- 
tain in consequence of a failure to perform his engage- 
ment. His failure, or refusal, to make delivery as he 
had agreed, however, did not divest him of his owner- 
ship, nor authorize Goodman to seize the goods with- 
out his consent. And the evidence very clearly shows 
that the parties themselves, to the extent that the con- 
tract was performed, so understood its import. Good- 
nan himself testifies that he never credited Kennedy 
on his books until the goods were actually delivered; 
and doubtless, had a quantity of the article manufac- 
tured and prepared “for shipment” been accidentally 
destroyed before it had been received by Goodman, he 
would hardly have considered the loss as his own. 
But it would have been if he could maintain an action 
of replevin under the circumstances of this case. 

The plaintiff in replevin must recover, if at all, on 
the strength of his own title, and not because of the 
weakness of his adversary’s. Goodman, therefore, is 
not in a position to criticise the alleged sale of the 
goods in controversy to the defendants Kennard & 
Forsythe. That is a matter between that firm and 
Kennedy, and so long as they are agreed that a sale 
was made, that ends it, so far as this action is con- 

20 
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cerned, Had the goods been seized in attachment by 
a creditor of Kennedy it would have been very differ- 
ent, and there may be doubt whether, in such a con- 
troversy, Kennard & Forsythe could have held them 
under the state of facts disclosed by the evidence be- 
fore us. Such being our views concerning the merits 
of the case it is hardly necessary to notice the minor 
questions presented by the assignment of errors, but 
we will refer briefly to some of the more important of 
them. 

By the first error assigned it is urged that the court 

erred in permitting the defendant Kennedy to testify 
“as to the dates in a book shown to witness, being dates 
of turning over goods, etc., the said book not hav- 
‘ing been first shown to counsel, and not being offered 
in evidence.”? There was no error in this particular. 
The object of this testimony was to show that, con- 
forming to the letter and spirit of the contract, credit 
was given to Kennedy for the goods at the very time 
of delivery, and not before, and the question put to 
the witness accordingly was: “Were the dates as 
shown by this book the actual date of turning over 
the goods?” To which the witness answered, “Yes, 
gir.” 
There was nothing objectionable in this testimony. 
The fact that the book itself had not been offered 
in evidence was of no consequence. It was subse- 
quently offered and admitted, and the order of pres- 
entation of proofs was a matter of discretion with that 
court, especially as the trial was to the court, without 
a jury. There was no abuse of this discretion. 

It is also assigned for error that the witness Ken- 
nard was permitted to testify as to his understanding of 
when the title passed to Kennard & Forsythe. This 
was incompetent evidence, and under certain circum- 
stances its admission might have been held material 
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error, calling for a reversal of the judgment. But it 
is not so here. This testimony was given on a re-ex- 
amination of the witness. in chief, and the record 
shows that substantially the same testimony had been 
brought out by plaintiff’s counsel on his cross-exami- 
nation, from which we quote: 

Q. Then the goods were to become yours, and 
you were to give him credit for them? 

A. Yes,"sir. I considered my title perfect when 
I made that payment. 

Q. There was no particular agreement about it, 
but that was your legal conclusion? 

A. Yes, sir. It was not a legal conclusion partic- 
ularly, it was a matter of common sense between 
dealers. 

Having thus called from this witness his view re- 
specting his rights under his purchase from Kennedy, 
the plaintiff was hardly in a situation to complain of 
his being requested to express, or rather repeat, his 
“understanding”? of the same matter, which was noth- 
ing more than his individual judgment. The answer 
to the question complained of added nothing what- 
ever to the testimony already before the court, and 
although incompetent, its admission was error without 
prejudice, for which a judgment, a as we have frequently 
held, will not be reversed. 

The only other of the alleged errors that we care to 
notice is that pertaining to the judgment. It is con- 
tended by the plaintiff that it should have been in the 
alternative, that is, for a return of the property, and 
in case a return could not be had, then for the value 
of the property, and damages. The provisions of 
statute requiring judgment for the return of the prop- 
erty taken by order of replevin was no doubt intended 
chiefly for the benefit of defendants whose property 
has been thus wrongfully taken from them. 
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With this view of the purpose of the statute, it has 
been urged with much force and reason that defend- 
ants only can take advantage of the failure to include 
in the judgment a provision for such return. But 
however this may be, before the plaintiff can complain 
of such omission he must show by satisfactory evi- 
dence that he still has the property in suitable condi- 
tion to be returned. In the record now before us it 
does not appear that any of the property was still in 
possession of the plaintiff, or that it was even in exist- 
ence at the time of the trial. For aught that appears 
a reformation of the judgment in this particular would 
be but an idle ceremony. We see no error in the rec- 
ord, and the judgment is affirmed. 


JUDGMENT AFFIRMED. 


Tur Boarp or County Commissioners oF Dawson 
CouNTY, PLAINTIFF IN ERROR, Vv. C. W. McNamar, 
DEFENDANT IN ERROR. 


1. Construction of Statutes: consTITUTIONAL Law. The act 
entitled, ‘‘An act to enable counties, cities, and precincts to 
borrow money on their bonds, or to issue bonds, to aid in the 
construction of works of internal improvement in this state, 
and to legalize bonds already issued for such purposes,”’ ap- 
proved February 15th, 1869, and the act amendatory thereof, 
approved March 3d, 1870, are constitutional. 


2. Internal Improvements. The building of a county court- 
house is not a work of internal improvement, nor was it con- 
templated by the above mentioned acts. 


8. County Bonds: avuTHoriTy For. County bonds issued to 
raise money to build a court-house recited that they were issued 
under the authority of the aforesaid ‘‘internal improvement” 
acts. Held, That this reference to a statute which.gave no 
authority was no ground for decluring the bonds invalid so 
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long as ample authority was found elsewhere which had been 
substantially observed. Held further, That such authority was 
given in chapter nine of the Revised Statutes, 1866, sections 21, 
22, and that the bonds were valid. 


. County bonds may be issued to raise money to 
meet current expenses in case of a deficit in the county reve- 
nue, but to do this, they must be first authorized by ‘‘a vote of 
the electors of the county.” 


Error to the district court of Dawson county. Tried 
below before Gastin, J. 


C. J. Dilworth for plaintiff in error, cited Knox Coun- 
ty v. Aspinwall, 21 How., 544. Moran v. Miama Coun- 
ty, 2 Black, 732. Mercer v. Hackett, 1 Wall., 83. Su- 
pervisors v. Schenk, 5 Wall., 784. Meyer v. Muscatine, 
1 Wall., 384. Hamlin v. Meadville, 6 Neb., 227. 


C. W. McNamar, pro se. 


The power to borrow money or issue securities does 
not exist to counties by implication. It must be grant- 
ed by express terms, in which the terms of the grant 
will measure the extent. Dillon on Municipal Cor- 
porations, sec. 10, 81; Dillon on Municipal Bonds, sec. 
6, and cases cited; Hamlin v. Meadville, 6 Neb., 227. 
Dundy v. Richardson county, 8 Neb., 508. The act of 
February 15, 1869, page 92, laws of 1869, is in conflict 
with sec. 19, art. 2, of the Constitution of the State of 
Nebraska, then in force. The case of Hallenbeck v. 
Hahn, 2 Neb., 377, is not conclusive. Said act em- 
braces more than one subject. Authorizing bonds’ 
to be issued, and legalizing bonds already issued, are 
distinctive subjects, though embraced in the title, and 
are amendatory in effect of sec. 19, of chap. 9, R. S.- 
1866, and in conflict with the constitution. City of 
Tecumseh v. Phillips, 5 Neb., 305. White v. City of 
Lincoln, id., 505. State v. Young, 47 Ind., 150. Ham- 
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lin v. Meadville, 6 Neb., 284. Walker v. The State, 49 
Ala., 329. Exp. v. Conover, 51 Ga., 571. Slawsen v. 
Racine, 18 Wis., 398. State v. Dawsman, 28 Wis., 541. 
Quinlan v. Rogers, 12 Mich., 168. 386 Texas, 14. 41 
Texas, 404. 48 Ala., 224. 27 Ark., 440. 


Lakes, J. 


This is a proceeding in error to reverse the judg- 
ment of the district court for Dawson county. To the 
petition in error, the defendant in error has formally 
answered, denying the errors assigned by the plain- 
tiff, and alleging others of which he complains, and 
for which relief is prayed. This answer is in the 
nature of a cross-petition in error, and will be so 
treated. 

The action below was brought by the defendant in 
error with the view of obtaining a perpetual injunction 
against the collection of taxes levied to meet certain 
bonded indebtedness of said county as it was to fall 
due, and which was incurred as follows, viz.: fifty 
thousand dollars in bridge bonds, issued January Ist, 
1873; thirty thousand dollars in court-house bonds is- 
sued July Ist, 1873; and twenty thousand dollars in 
funding bonds, issued February Ist, 1874. 

In view of all the circumstances, the object sought 
by this action does not commend itself to the con- 
science of a court of equity. If accomplished, it would 
amount, practically, to a repudiation of the public in- 
debtedness represented by these bonds, for which the 
people of Dawson county—the plaintiff below with the 
rest—have voluntarily received, and are now in the 
enjoyment of its fruits. Fortunately, however, for the 
good name and reputation of the county hereafter, 
financially, there is nothing in the record requiring or 
even authorizing the court to pronounce against the 
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validity of either of these three classes of bonds, to 
provide for which the taxes in question were levied. 

As to the bridge bonds, the only objection urged is 
that the act under which they, in terms, purport to 
have been issued, is unconstitutional. They contain 
the recital that they were “issued for building a bridge 
across the Platte river near Plum Creek station in 
the county of Dawson, and state of Nebraska, under 
and in pursuance of an act of the legislature of the 
state of Nebraska, entitled, ‘An act to enable coun- 
ties, cities, and precincts to borrow money on their 
bonds, or to issue bonds to aid in the construction of 
works of internal improvement in this state, and to le- 
galize bonds already issued for such purposes,’ approved 
February 16th, 1869. Also of an act amendatory of 
sections two and five of said act, approved March 34d, 
1870.” 

That all steps preliminary to the issue of these 
bonds required by statute were duly taken is not ques- 
tioned, but it is urged against the constitutionality of 
the acts referred to that they embrace more than one 
subject, which was expressly prohibited by the provi- 
sion in section 19, article 2, of the constitution of 1867, 
which declared that “no bill shall contain more than 
one subject, which shall be clearly expressed in its 
title.’ If this premise, that more than one distinct 
subject were included, were true, the conclusion con- 
tended for, that the acts are void, would be irresistible. 
Questions depending upon the validity of these acts 
have frequently arisen, but we have no recollection that 
this objection to them was ever raised until now. 
Hallenbeck v. Hahn, 2 Neb., 877." White v. The City of 
Lincoln, 5 Neb., 505. Reineman v. The C. C. § B. H. 
R. R. Co.,7 Neb., 310. State v. Thorne, 9 Neb., 458. 

While in particular cases there might be serious 
doubts as to the power of the legislature to validate 
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that which was before invalid, we have none as to the 
constitutionality of its exercise in the manner of this 
enactment, when properly applied. And this is the 
whole of the objection. It is insisted that the words 
of the title above quoted, which we have italicised, and 
under which section 8 of the original act is included, 
refer to a different subject from those which go before. 
But suppose that instead of this title it had been, “ An 
act relative to aiding works of internal improvement 
by counties, cities, and precincts,” can there be any 
doubt that it would have covered every provision of 
these acts? What was the object to be accomplished 
by this legislation? Was it anything more than the 
authorization of municipal aid to such improvements? 
And was not the legalizing of acts by which such aid 
had been already undertaken, to the extent that it 
could be done, quite as germain to that subject as are 
those provisions directing particularly what steps must 
be taken to accomplish it in the future? After due 
consideration we fail to discover any merit in this ob- 
jection, and must hold that as to the bridge bonds there 
was no error in the judgment of the district court. 
But that court held both the court-house and fund- 
ing bonds to be void, and enjoined so much of the 
levy complained of as was based thereon. Upon just 
what grounds the court so held does not appear; but, 
premising they were those urged by the defendant in 
error in this court, the ruling cannot be sustained. 
The court-house bonds also purport to have been is- 
sued under the before-mentioned internal improve- 
ment act, which, even if held to be constitutional, it 
is claimed by the defendant in error do not authorize 
this sort of county indebtedness. And this we think 
is the proper view to be taken of these statutes. The 
building of a court-house, although an important and 
necessary county work, has never been classed among 
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“ works of internal improvement,”’ by which is meant, 
as the term is here used, only those works within the 
state in which the whole body of the people are sup- 
posed to be more or less interested, and by which they 
may be benefited. And they more commonly have 
reference to “the improvement of highways and chan- 
nels of travel and commerce.” U. P. R. R. Co. v. 
Commissioners of Colfax Co., 4 Neb., 450. But this 
reference to a statute which was supposed to be an 
authority, when in fact it was not, is no ground on 
which the court is justified in declaring the bonds in- 
valid, unless fully satistied that their issue was not 
warranted by any other provision of law. If author- 
ity be found elsewhere, which has been substantially 
followed, that is enough. And we find such author- 
ity in chapter 9 of the Revised Statutes, 1866, which 
was in force when these court-house bonds were is- 
sued, 

Section 19 of this chapter, among other things, pro- 
vides that the county commissioners ‘shall have power 
to submit to the people of the county, at any regular 
or special election, the question whether the county 
will borrow money to aid in the construction of pub- 
lic buildings,” which of course includes county court- 
houses. Sections 21 and 22 provide the mode of such 
submission, and in case a proposition for such aid is 
carried at the election, and the proposed loan made, 
there are other sections directing as to the levy and’ 
collection of taxes to enable the county to meet the 
obligation thus assumed. Now, although these court- 
house bonds were issued nominally under the “ inter- 
nal improvement” act, its directions being fully ob- 
served, it is evident that there must have been a sub- 
stantial compliance with the requirements of chapter 
9, for in the last clause of section one of the “ improve- 
ment ” act, it is provided that the submission of ques 
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tions therein contemplated shall be “in the manner 
provided by chapter 9 of the revised statutes of the 
state of Nebraska for submitting to the people of a 
county the question of borrowing money.” There 
was, then, a proper submission of the question of in- 
curring the indebtedness, and that it was adopted by 
the requisite majority is made clear by the sixth item 
of the stipulation of facts. 

In section 28 of the aforesaid chapter 9 there is a 
provision which evidently contemplates that such a 
debt should mature, and the money for its payment 
be raised within ten years. And it was pressed upon 
our attention with considerable earnestness that these 
bonds not maturing within that time were void. It is 
possible that in this single particular the statute was 
not strictly complied with, but surely that is no rea- 
son at all for a court of equity to say to the county: 
“You may repudiate the debt.” It should be ob- 
served, too, that there are no words of positive prohi- 
bition against a longer credit than ten years being 
given. It is a mere inference of legislative intent 
drawn from these words: ‘ When the object is to bor- 
row money to aid in the erection of public buildings 
the rate (of tax) shall be such as to pay the debt in ten 
years.” But there is nothing to indicate an intention 
to make void all loans to a county for a longer time. 
Again, in the case of these particular bonds, quite an 
amount of the principal, in addition to the annual in- 
terest, matures, and should be paid within ten years 
from the date of the loan. 

The people of Dawson county, in good faith we 
presume, by the requisite majority elected to effect 
this loan for the purpose of providing themselves with 
what they considered a suitable court-house. In ac- 
cordance with this decision the proper county officers 
prepared the bonds on which the money was ob- 
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tained, which we suppose was applied to its intended 
use. While this was being done there was no com- 
plaint. If there were technical irregularities no voice 
in objection was heard. By their silence all seemed 
to be willing to overlook technicalities so long as the 
money was being obtained and put into the desired 
structure, and it is not until the day of payment ar- 
rives that it is thought worth the while of any one to 
criticise the course pursued in any particular. Under 
the circumstances of this case equity will not indulge 
in technical criticism to enable the debtor to repudi- 
ate a just obligation, the fruits of which are still re- 
tained. 

As to the twenty thousand dollars of funding bonds, 
we see no well founded objection. They purport to 
have been issued under sec. 14, ch. 13 of the Gen. 
Statutes, which gave ample authority therefor, as will 
be seen by reference to the 4th subdivision thereof, 
which provides that “ the credit of the county” may 
be pledged to “ meet the current expenses of the county 
in case of a deficit in the county revenue.” But to do 
this, it is required by the next section that it be first 
authorized by “a vote of the electors of the county,” 
which in the case of these bonds appears to have been 
done. 

Such being our views, we are of the opinion that 
there is no equity in the case for which an injunction 
should be granted as to any of the bonds. The judg- 
ment of the court below, as to the court-house and 
funding bonds, is reversed, and a judgment will be en- 
tered in this court, dismissing the case for want of 
equity, at the costs of the defendant in error. 


JUDGMENT ACCORDINGLY. 
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Tur Newton Wagon Co., PLAINTIFF IN ERROR, V. 
HERMAN DIERS, DEFENDANT IN ERROR. 


1. Promissory Note: wNxGorianitity. A promissory note is 
defined to be “a plain and direct engagement in writing to pay 
a sum specified, at the time therein limited, to a person therein 
named or sufficiently indicated, or to his order, or to bearer.’ 
And an instrument possessing all of these characteristics is not 
rendered unnegotiable by containing a recital of fact showing 
particularly the consideration for which it was given, but in- 
cluding no promise or undertaking on the part of the payee. 


2. Guaranty: consipERaATIon. It is necessary to the validity 
of a guaranty that it be given upon a valuable consideration. 
But commissions allowed to an agent for the sale of property 
are a sufficient consideration for his guaranty of promissory 
notes taken by him in payment. 


8 Indorsement of Promissory Notes: intent. The in- 
tent with which an indorser of a promissory note before deliv- 
ery signed his name, if not consistent with the circumstances 
under which he did it nor acquiesced in by the payee, is of no 
consequence. 


4. Guarantor: HOW RELEASED BY LACHES. When a guarantor 
is not notified of the default of his principal within a reasona- 
ble time, he is released from liability to the extent that he may 
be damaged by the omission. And if it appear that the prin- 
cipa] was solvent at the maturity of the obligation, but became 
insolvent before the demand of payment was made or notice 
given, except under special and peculiar circumstances, dama- 
ges will be presumed. 


5. Evidence: UNDERSTANDING OF WITNESS. When the in- 
dorser of a promissory note has given in evidence to the jury 


Notse.—In support of the first point of the syllabus, see Heard v. 
Dubuque County Bank, 9 Neb., 18,14. Kemp v. Klaus, 9 Neb., 27. 
The words ‘negotiable and payable without defalcation or discount” 
do not of themselves make a note negotiable. Hosford v. Stone, 6 
Neb., 382. On the back of a note was the following: ‘This 
note to be paid in wheat at ninety-five cents per bushel.” Held, a 
part of the note. Polo Manufacturing Co. v. Parr, 8 Neb., 383. A 
joint action cannot be maintained against the guarantor and maker 
of anote. Mowery v. Mast, 9 Neb., 448.—Rzp. 
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the facts and circumstances of the indorsement, it is not com- 
petent for him to limit his liability by a resort to his private 
understanding of what itis: And whether his intent were to 
incur the liability of an indorser merely, or that of guarantor, 
must depend upon the agreement or circumstances under which 
the indorsement was made, 


6. Instructions to Jury. The assumption by the court in its 
instructions to the jury that there is evidence before them from 
which they may find a material fact, when there is no such ey- 
idence, is prejudicial error, and good ground for a new trial. 


Error to the district court for Seward county. Tried 
below before Post, J. 


Norval Brothers, for plaintiff in error, cited Brandt 
on Guaranty, secs. 147,170. Firman v. Blood, 2 Kan., 
525. Fuller v. Scott, 8 Kan., 32. Robinson v. Abell, 17 
Ohio, 42. Seymour v. Mickey, 15 Ohio State, 519. Oro- 
sier v. Chambers, 1 Spencer (N. J.), 256. Cushman v. 
Dement, 3 Scam., 498. Parkhurst v. Vail, 73 Tll., 345. 
Boynton v. Pierce, 79 Tlk., 145. Chandler v. Westfall, 
30 Texas, 475. Horton v. Manning, 37 Texas, 23. Van 
Doren v. Tjader, 1 Nevada, 380. Watson v. Hunt, 6 
Gratt (Va.), 683. Clark v. Merriam, 25 Conn., 576. 
Heard v. Dubuque Co. Bank, 8 Neb., 10. Farmers’ Bank 
v. Reynolds, 18 Ohio, 104. Fuller v. Scolt, 8 Kan., 32. 


C. L. Lewis and Edward Orane, for defendant in er- 
ror, cited Brandt on Guaranty, sec. 153, and cases 
cited. Hall v. Newcomb, 8 Hill, 238. S. C., 7 Hill, 
416. Miller v. Gaston, 2 Hill,188. Edwards on Bills, 
459. Seymour v. Mickey, 15 Ohio State, 515. Parker 
v. Riddle, 11 Ohio, 102. Robinson v. Abell, 17 Ohio, 42. 
Hough v. Gray, 19 Wend., 202. Sturtevant v. Randall, 
58 Me., 149. Gaff v. Sims, 45 Ind., 262. 


Lake, J. 


It is advisable, first, to determine the character of 
the two instruments. on which the action in the court 
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below was brought. They were alike, and in these 
words, viz.: 


“$40. “SEwarp, NeprasKa, October 30, 1873. 

“On or before the first day of April, 1874, for value 
received, we the undersigned of Friendville post-office, 
county of York, Nebraska, promise to pay to the 
Newton Wagon Company or order forty dollars, with 
interest at the rate of ten per cent per annum if paid 
at maturity, and if not paid at maturity, with interest 
at twelve per cent annum from date; and if this note, 
or any part of it, is collected by suit, to pay reasona- 
ble attorneys fees. The express conditions of the sale 
and purchase of the wagon for which this note is given 
is such, that the title, ownership, or possession does 
not pass from, but shall remain in said Newton Wagon 
Co., until this note and interest is paid in full, and 
that a removal on the part of the undersigned from the 
county aforesaid, will render this note due and collect- 
able by suit. For the purpose of obtaining credit, we 
certify that we own eighty acres of land in our own 
name worth $400, clear of all liens and incumbrances, 
in section 11, township 9, range 1,in the above county 
and state, and that we own $400 of personal property 
above all indebtedness. 

(Signed) “FF, W. Witson, 

“T. J. RUSSELL.” 
Indorsed on the back. 
“ Herman Driers, 
“J. C. Cuark & Co.” 


The action was instituted, and has been conducted 
by the plaintiff on the theory of these being negotia- 
ble promissory notes, in the payment of which the 
makers were entitled to the three days of grace ac- 
corded to commercial paper. The question of nego- 
tiability is important from the fact that, if non-nego- 
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tiable, the statute of limitation had fully run before the 
action was commenced, but otherwise if negotiable. 

A promissory note is defined to be “A plain and 
direct engagement in writing, to pay a specified sum, 
at the time therein limited, to a person therein named, 
or sufficiently indicated, or to his order, or to bearer.” 
2 Broom & Hadley’s Commentaries, Am. Ed., 163. 
Substantially the same definition is found in 3 Kent’s 
Commentaries, 9th ed., 92,note1. These instruments 
certainly answer all of these requirements. They 
are in writing. In each there is an unconditional 
promise by the makers to pay the sum of forty dollars 
with interest to the Newton Wagon Co., or order, on 
a day certain. That this promise is all that is required 
in a promissory note we believe is not questioned by 
defendant’s counsel, but they claim that what follows 
therein is fatal to its negotiability. 

If the mere fact of stating in a promissory note its 
consideration deprives it of its otherwise negotiable 
quality, then these notes were not negotiable, for 
that which follows the promise of payment is but a 
recital at length of facts, showing particularly for 
what the notes were given. No promise or undertak- 
ing on the part of the payees is included, which, had 
there been, we concede would have rendered them un- 
negotiable. In effect this recital is not different from 
what would be a statement in a note that it was given 
for a house purchased, or for money borrowed from 
the payee, which surely would not have the effect here 
contended for. We are of the opinion that the notes 
were negotiable, and that the statute of limitations, 
therefore, had not fully run when the action was com- 
menced. 

In the assignment of errors, two questions are raised 
concerning the pleadings. They relate to the third 
and fourth counts of the answer, to which the plain- 
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tiff filed general demurrers, which were overruled and 
exceptions taken. As to the ruling npon the third 
count we think it was right, for in thelast clause thereof 
it is distinctly and unequivocally alleged that the in- 
dorsement of the notes by the defendant “was made 
without any consideration, either legal or equitable, 
coming to him or to any other person, from the said 
plaintiff, or said J. C. Clark & Co., or from any other 
person or persons.” As the action is in the name of 
the payee of the notes, a total want of consideration — 
for the indorsement, if shown, would be fatal to a re- 
covery. 1 Parsons on Contracts, 496. Seymour ¢ Co. 
v. Mickey, 15 Ohio State, 515. There is no admission 
in the preceding portion of this count, as suggested by 
plaintiff’s counsel, which absolutely destroys the effect 
of this denial of consideration. 

In the fourth count it is alleged, in substance, that 
the defendant indorsed said notes with the “intent,” 
on his part, to become liable only as an indorser of 
commercial paper, and was therefore in an attitude 
requiring demand and due notice of nou-payment by 
the makers, to fix his liability. And, as applicable to 
the claim of the plaintiff that the defendant’s under- 
taking was that of guarantor, other facts are alleged 
with the view of showing that, in consequence of the 
neglect to enforce payment from the makers, the de- 
fendant will be prejudiced if now he be held liable. 

As to the “intent” with which the defendant signed 
his name to the notes we think this answer was bad. 
What he may have intended is of no consequence, if 
not in harmony with what he did, unless the payee of 
the notes was a party to it. It does not appear that 
this intention was ever made known until disclosed 
by the answer, and therefore constituted no defense. 

But as to the residue of this count, if what is aver- 
red be true, we think it sufficient evidence of laches 
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on the part of the payee in not proceeding to make 
collection from the makers, to release the defendant 
from his engagement, whether he be treated as indor- 
ser or as guarantor. It is there charged that the de- 
fendant was not notified of the default of the makers, 
nor was payment demanded of him “ until the day 
when the action was commenced.” And further, 
“that the said Wilson and Russell,” the principals, 
“were, for several years after said notes became due 
and payable, solvent, and residents of the county of 
York, and able to pay all demands against them ;, that 
said Russell and Wilson are now both insolvent.” 

It is also alleged “that by reason of the plaintiff’s 
failing to demand the payment of said notes from him, 
or notify him of their non-payment, he was led to be- 
lieve, and did believe, that the same were paid.” The 
rule applicable to this state of facts seems to be that, 
unless a demand be made upon the principal within a 
reasonable time, and notice given in case of non-pay- 
ment, the guarantor is discharged to the extent that 
he may be damaged by the delay. 2 Daniel on Nego- 
tiable Instruments, 688. And if it appear that the 
principal was solvent at the maturity of the obliga- 
tion, but became insolvent before demand was made 
or notice given, except under special and peculiar cir- 
cumstances, damage will be presumed. Oxford Bank 
v. Haynes, 8 Pick., 4238. Talbot v. Gray, 18 Pick., 534. 
The demurrer to this count also was properly over- 
ruled. , 

On the trial the defendant was examined as a wit- 
ness in his own behalf, and, against the objection of 
the plaintiff, was permitted to answer two questions, 
which it is claimed were improper. The first of these 
questions was as to his understanding of the object for 
which he indorsed the notes. The answer was, “to 
keep track of what wagons I sold, and who the notes 

21 
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came from,” This certainly was an exceedingly shal- 
low answer, and although it probably had that ten- 
dency, ought not to have prejudiced the plaintiff. ~ 

It was of course intended by this testimony to lead 
the jury to believe the indorsement of the notes was 
not, as the testimony by a very clear preponderance 
showed it to be, as a security to the plaintiff for their 
payment by the makers; and it is not at all uncom- 
mon for a very weak, nay, silly excuse to be resorted 
to for the purpose of escaping liability for honest de- 
mands. This witness had already fully detailed the 
circumstances under which he gave the indorsement, 
and it was not competent to limit its effect by a resort 
to his private understanding of what it was. The ob- 
jection should have been sustained. 

The other testimony claimed to have been errone- 
ously admitted, was as follows : 

Q. I will ask you, Mr. Diers, when you signed 
these notes, if you expected, or was it understood you 
would be liable on them as guarantor? 

Objected to by counsel for plaintiff as leading and 
incompetent. 

The objection was overruled and exception taken, 
and thereupon the witness answered : 

No, sir. : 

In this there was error. The question was as lead- 
ing as it could possibly have been, and called for in- 
competent testimony, which was given. The expecta- 
tion of the defendant as to whether he “ would be lia- 
ble ” as guarantor, or as indorser, or “not at all,” as 
he swore in answer to another question, could prop- 
erly have no weight in determining the matter in is- 
sue, and ought not to have been admitted. 

Two of the instructions given to the jury are also 
assigned for error. They were in these words, viz.: 

“VI The indorsing of a promissory note is the 
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writing of one’s name thereon with intent to incur 
the liability of the party who warrants payment of 
the instrument, provided it is duly presented to the 
principal at maturity, and if not paid by him, such 
fact should be duly notified to the indorser. 

“VII. If you find from the evidence that Mr. 
Diers placed his name on each note in question as in- 
dorser, and not as guarantor, you should find for the 
defendant.” 

The real meaning of the first of these instructions 
is not clear, and we are in doubt as to the idea which 
the court thereby sought to impress upon the minds 
of the jury. Asa mere definition of the phrase “ in- 
dorsing of a promissory note,” which seems to be its 
full scope, it is faulty in its limitation to cases where 
the intent in signing is, to “warrant payment of the 
instrument.” Whether an indorsement is with the 
‘intent to incur the liability ” of one ‘“ who warrants 
payment,” must depend in each case upon the agree- 
ment or circumstances under which it was made. 
More frequently it is not with such intent, but simply 
to transfer the instrument from the payee to another, _ 
with or without recourse, according to the character 
of the indorsement. But whatever the design may 
have been in giving this instruction, we are of opinion 
that its tendency was to mislead the jury. Especially 
is this true of the last clause by which the liability of 
one who “ warrants payment ” is made to depend upon 
the due presentation of the instrument to the princi- 
pal, and notice in case of non-payment. 

The other of these instructions excepted to was ob- 
jectionable for the reason that there was no evidence 
to which it was applicable. The petition charged the 
defendant as an absolute guarantor, and this charge 
the evidence established, beyond all controversy. The 
defendant’s denial of liability rested on his own testi- 
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mony alone, by which he denied signing the notes 
either as guarantor or indorser, but, as he would have 
us believe, “to keep track of the wagons” be sold, 
and not with the understanding that he was assuming 
by the act any liability whatever. The assumption, 
therefore, by the court in this instruction—that there 
was evidence from which the jury might find that 
Diers was an ordinary indorser merely—had a strong 
tendency to prejudice the plaintiff, inasmuch as there 
was no claim of demand, protest, and notice of non- 
payment. Meredith v. Kennard, 1 Neb., 312. Meyer 
v. Midland Pacific R. R. Co., 2 Neb., 319. 

The only remaining question, that of the support of 
the verdict by the evidence, has, incidentally, been 
answered already. The defendant was the agent of 
the plaintiff for the sale of wagons. He was appoint- 
ed to this agency by one J. OC. Clark, who was the 
plaintiff’s general agent in this state, and who testi- 
fied on the trial that by the terms of his appointment 
Diers was to guarantee the payment of all notes taken 
by him in the sale of wagons, which he did by indors- 
_ing his name on the back thereof before delivering 
them over to his employer. 

And Clark’s testimony is strongly corroborated by 
the fact of Diers giving his indorsement to certain of 
the notes, where it had been omitted, on being re- 
turned to him for that purpose. And this arrange- 
ment for his indorsement of notes, which he took for 
wagons intrusted to him, was not unusual nor unrea- 
sonable. The sales were upon commission to purcha- 
sers of Diers’ own selection, and with whose respon- 
sibility he was supposed to be acquainted. The entire 
business being intrusted to him, his individual respon- 
sibility was the only real protection that the plaintift 
had against loss from sales to dishonest or irresponsi- 
ble purchasers. It was in the nature of a del credere 
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agency, and the commissions which he received were 
a sufficient consideration to support his agreement of 
guaranty. 

Inasmuch as there must be a new trial awarded for 
errors of the court already pointed out, we deem it 
unnecessary to further examine the evidence, and will 
merely add that it was quite sufficient to have sus- 
tained a verdict in favor of the plaintiff The judg- 
ment is reversed and the cause remanded to the court 
below for a new trial, which is awarded. 


REVERSED AND REMANDED. 


Horace M. WaRD AND OTHERS, PLAINTIFFS IN ERROR, V. 
Scuoot District No. 15 Cotrax County, DEFENDANT 
IN ERROR. 


1. Pleading: ACTION ON BOND OF SCHOOL DISTRICT TREASURER: 
ANSWER. In an action on the bond of the treasurer of a 
school district for a failure to account for money belonging to 
the district, an answer admitting the receipt of the money, but 
not showing it to have been lawfully disbursed by him, is de- 
murrable. . 


12 


Authority of a District to Release its Treasurer from 
Liability. A school district has no authority to release its 
treasurer from liability for money lost or misapplied by him. 


3. School Moneys: DISBURSEMENT. School moneys received 
by a district treasurer can be lawfully disbursed only by the 
written order of the director, countersigned by the moderator 
of the district, drawn against the proper fund. 


4. Deposit of School Money by Treasurer: LIABILITY 
FoR ITS Loss. The defendant, while treasurer of the plaintiff 
district, deposited the money in question with his banker to 
his own individual crédit. The money was intended to meet 
certain bonds of the district, then about to fall due, and which. 
were payable at that bank, and the defendant so informed the 
banker, and directed him verbally to so apply it when the 


294 SUPREME COURT OF NEBRASKA, 


Ward vy. School Dist. No. 15. 


bonds were presented. ‘While in this condition the bank 
failed, and the money was lost. Held, That the banker was 
the agent of the treasurer and not of the district, and that the 
money was recoverable by the district in an action on the 
treasurer’s bond. 


Error to the district court of Colfax county. The 
action was to recover of Ward and his bondsmen cer- 
tain moneys due the plaintiff district from Ward the 
treasurer. To the second count of the answer the - 
plaintiff demurred, which was overruled, and upon the 
issues joined trial was had before Post, J., and judg- 
ment given in favor of the district, to reverse which 
Ward and his bondsmen prosecuted this petition in 
error. ° 


C. J. Phelps, for plaintiff in error, cited Dillon on 
Mun. Corp., secs. 98 and 99. Wells on Questions of 
Law and Fact, sec. 56. 


Hoxie, Russell ¢ Chambers, for defendant in error, 
cited District v. Smith, 39 Iowa, 9. School Trustees v. 
Bennett, 3 Dutch (N. J.), 518. Bacon et al. v. Cobb, 45 
Ils., 47. Zompkins v. Dudley, 25 N. Y., 272. District 
v. Morton, 87 Iowa, 550. Monroe Township v. Willams, 
18 Ohio, 504. Adams v. Nichols, 19 Pick., 275. School 
District v. Dauchy, 25 Conn., 5380. Brumly v. Smith, 
8 Ala., 125. Reed v. Hdwards, 7 Port., 508. Davis v. 
Smith, 15 Mo., 467. Williams v. Vanderbilt, 28 N. Y., 
217. Stone v. Dennis, 3 Port., 231. Mill Dam Co. v. 
Hovey, 21 Pick., 217. Fowler v. Butt, 6 Mass., 63. 
Chitty on Contracts, 734. 


Lakg, J. 


The demurrer to the second count or defense of the 
‘answer should have been sustained. The matters 
therein alleged were no defense to the facts stated in 
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the petition. After having admitted the receipt of the 
money in question by Ward as treasurer of the district 
it was sought to escape liability therefor by merely 
showing that “before the commencement of the ac- 
tion the said school district and the said H. M. Ward 
came to a mutual accounting touching the several 
matters and things in said petition mentioned, and on 
the said accounting the account of the said H. M. 
Ward, as such treasurer, was accepted by said school 
district as a final adjustment between said parties,” 
* * * “and that at the expiration of his, the said 
H. M. Ward’s, term of office as such treasurer his 
final report of his proceedings and dealings as such 
treasurer was by said school district accepted; and he, 
the said H. M. Ward, paid over to his successor in 
office the balance due said district upon said last men- 
tioned accounting, and received said successor’s re- 
ceipt therefor.” 

Admitting this to be true, all that it amounts to is, 
that Ward made out an account of his receipts and 
disbursements as treasurer, which the district in some 
manner “accepted” as correct; and that he had paid 
the balance belonging to the district, as shown by this 
statement, over to his successor in office. But there is 
no allegation to the effect that the several disburse- 
ments mentioned in this account were lawfully made, 
nor that the district had taken any steps to release 
Ward from his liability for any funds which he had 
lost or misapplied, even if such release were possible, 
which we by no means admit. There was no consid- 
eration for such release, and we think the district pow- 
erless to give it. 

Not only was this branch of the defendant’s answer 
wholly inadequate as a defense, but in the matter of 
proof respecting the particular item of Ward’s account 
in controversy they were equally unfortunate. The 


296 SUPREME COURT OF NEBRASKA, 
Ward v. Schoo) Dist. No. 15. 


mode in which all schoo] moneys must be disbursed 
is found in section 41 of the general school law, which 
provides that: “It shall be the duty of the treasurer 
of each (school) district to apply for and receive from 
the county treasurer all school moneys apportioned to 
the district, or collected for the same by the county 
treasurer, and to pay over, on the order of the direc- 
tor, countersigned by the moderator of such district, 
all moneys received by him.” Gen. Stat., 968. And by 
section 52 of the same act it is made the duty of the 
director to “draw and sign all orders upon the treas- 
ury for all moneys to be disbursed by the district, and 
all warrants upon the county treasurer for moneys 
raised for district purposes, or apportioned to the dis- 
trict by the county superintendent, and present the 
same to the moderator to be signed by him.” Gen. 
Stat., 970. 

From these provisions of the statute, as well as 
others that might be quoted of similar import, we see 
that the funds belonging to school districts are care- 
fully guarded against illegal disbursement, either 
through fraud or mistake. The order for its payment 
in every case must be drawn and signed by the di- 
rector, then it must pass the scrutiny of and be signed 
by the moderator, and finally the treasurer himself 
must be satisfied that it was drawn for a legal object, 
and upon the proper fund, before he is justified in 
parting with the money. And further, the treasurer 
should take a receipt from the person to whom such 
payment is made, so that he may have the same as a 
voucher to exhibit at the annual meeting in his settle- 
ment with the district, as provided in section 42 of 
the school law. Now it is not pretended in this case 
that Ward paid out the $262.90 sued for on such 
order; nor even that he paid it on any order, It is 
undisputed that Ward had deposited the money to his 
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own individual credit in Frank E. Frye’s bank, in 
Schuyler, and while in this condition the bank failed, 
resulting in its loss. 

It is doubtless true that Ward informed Frye of the 
purpose for which he intended this deposit to be made. 
And it is probable that he directed Frye to pay it over 
to the holder of certain of said school district bonds, 
then about to fall due, and which were made payable 
at said bank. But in all this Frye was the agent of 
Ward, and not of the school district. It was Ward’s 
duty, under the law, to keep the money securely until 
properly directed, as before shown, to pay it over to 
the holder of the district bonds. The money was 
within his control, placed there by force of the statute, 
and if he saw fit to intrust it to the care of another, he 
did so at his peril. Under the testimony the court 
was clearly right in instructing the jury to find a ver- 
dict in favor of the school district, for none other 
could be upheld. 

JUDGMENT AFFIRMED. 


JoHN W. Boaas, PLAINTIFF IN ERROR, V. THE Boarp 
oF CoMMISSIONERS OF WASHINGTON OCoUNTY, DEFEND- 
ANT IN ERROR. 

1. Costs: IN CASES OF FELONY AND MISDEMEANOR. Costs 
incurred in prosecutions for felony or misdemeanor before mag- 


istrates are payable from the county treasury only as provided 
in sections 636 and 641 of the criminal code. 


The complaint under which costs are made, although 
charging a felony, is not conclusive on the question of allow- 
ance and payment. If upon investigation by the commission- 
ers they shall find that it ought to ‘‘huave been for a-misde- 
meanor only, they may, in their discretion, disallow the entire 
bill or any part thereof.” 


8. Constitutional Law. The last two words—‘or misde- 
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meanor”’—of section (105), Gen. Statutes, 250, by which offenses 
below the grade of felony are brought nominally within the 
act, are not embraced in its title, and are therefore unconstitu- 
tional, and to be rejected in construing the section. 


The several provisions of the criminal code relative 
to costs are clearly embraced in the title of the act, which is 
“An act to establish a criminal code,” and are constitutional. 


Error to the district court of Washington county, 
the same having been brought on appeal from an 
order of the defendant in error, disallowing the claim 
of plaintiff, who as an officer had served process and 
performed other service in and-about the arrest of 
certain persons charged with having committed the 
crime of “willfully and maliciously destroying prop- 
erty.” Upon a hearing before Savaag, J., the order 
of disallowance was affirmed. 


Ballard ¢ Walton and Carrigan ¢ Osborn, for plain- 
tiff in error. 


Jesse T. Davis, for defendant in error. 


Lake, J. 


It is made very clear by the testimony taken in the 
district court that the offense complained of before 
the justice of the peace, in the prosecution of which 
the costsin question accrued, was in reality but a mere 
misdemeanor, and not a felony. In such cases it is 
not the policy of our law that the costs be paid by 
the county except as provided in section 541 of the 
criminal code. Gen. Stat., 842. 

It is true that the complaint on which the prosccu- 
tion was based charged a felony; but that is not con- 
clusive on the question of the liability of the county 
for the costs. Section 586 of the criminal code pro- 
vides that: ‘‘ Upon examination before a magistrate 
on complaint of a felony, whether the accused be held 
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to answer in court, or discharged, the magistrate may 
file with the county clerk a certified transcript of the 
costs, * * * * as early as may be after the filing 
of such bill as aforesaid, but without assembling for 
the special purpose, the commissioners of the proper 
county shall examine into such bill of costs, as to its 
correctness, justice, and legality, and may, if need be, 
examine under oath any person upon the subject, 
which oath may be administered by the county clerk. 
And it shall be the duty of said commissioners to dis- 
allow any item, in whole or in part, of such bill that 
; shall be found to be unlawful or needlessly incurred; 
or if it shall appear that the complaint was made for a fel- 
ony, when it should have been for a misdemeanor only, they 
may, in their discretion, disallow the entire bill, or any part 
thereof.” Gen. Stat., 840. 

We are unadvised of the evidence on which the 
commissioners acted in making their order of disallow- 
ance. But, presuming it to have.been in effect not 
unlike that taken on the trial in the district court, it is 
clear that the “discretion” given them in the last clause 
of the above quotation from the statute was not un- 
reasonably exercised. We think it is only when such 
discretion has been arbitrarily and unreasonably exer- 
cised that the courts are warranted in interfering 
with it. 

The points argued by counsel for the plaintiff 
against section 586 of the criminal code—frst, that it 
is in conflict with section (105), chapter 18, Gen. Stat- 
-utes, 250, and second, that it is unconstitutional, because 
not covered by the title of the act, are not well made. 
This section (105) is the whole of ‘An act to provide 
for paying officers for services rendered in cases of 
felony.” 

The last two words of this section, “or misdemeanor,” 
by which all offenses below the grade of felony are 
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nominally brought within the operation of the act, are 
clearly not embraced in the title, which is restricted to 
“Services rendered in cases of felony.” Shorn of these 
two words, the act is, that: “The board of county 
commissioners of the several counties in this state are 
hereby authorized to audit and allow the fees that 
may be fixed by law for services that may hereafter 
be performed by justices of the peace, constables, and 
sheriffs, in their respective counties, in the arrest and 
examination of offenders charged with felony.” ° 

This act was passed at the same session of the leg- 
islature as the criminal code, and a few days earlier. - 
If, therefore, there were a conflict, as supposed by 
counsel, the latter would prevail. But there is no 
conflict. The first act provides merely that the com- 
missioners may “audit and allow” fees of certain offi- 
cers, in cases of felony, “that may be fixed by law.” 
Section 536 of the criminal code not only expressly 
provides for such allowance, but authorizes an exam- 
ination by the commissioners to ascertain whether the 
case in which the fees are charged, and an allowance 
sought, was really one of felony. 

The provisions of the criminal code herein re- 
ferred to embrace not only the subject of the audit and 
allowance of such fees, but also the source and man- 
ner of payment. As to the constitutionality of these 
provisions there can be no serious doubt. Certainly, 
provisions concerning the expenses incurred in the 
prosecution and punishment of offenders are very 
properly included in a criminal code, and may be- 
under a title so broad as this: “An act to establish a 
criminal code.” . 

We discover no error in this record, and the judg- 
ment of the district court is affirmed. 


JUDGMENT AFFIRMED, 
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Union Mutuat Lire Insurance Company oF MaIne, 
PLAINTIFF IN ERROR, v. ANDREW LovVITT, DEFENDANT 
IN ERROR. 


1. Mortgage of Real Estate: RIGHTS OF MORTGAGOR AND 
MORTGAGEE. In this state, in the absence of an agreement to 
the contrary, the mortgagor of real property retains the right 
to the possession thereof. 


. And the mortgagee, having neither the pos- 
session nor the right of possession of such property, has no in- 
terest therein which he can convey by lease. 


Error to the district court for Johnson county, to 
which the cause had been brought on appeal from the 
county court. Plaintiff asked judgment for a sum 
claimed to be due from defendant as rent of certain 
premises. The defendant answered, setting up: 1. A 
general denial. 2. That defendant leased said farm 
of the owner for the season of 1875, and he contin- 
ued to hold possession of said farm, under the same 
contract, during the year 1876. 3. That plaintiff 
fraudulently and falsely represented to defendant that 
it was the owner of and had full power to rent said 
farm, and thereby induced defendant to make the pre- 
tended contract sued on. 4, That during the year 
1876 plaintiff had no title or right of possession of 
said farm, and was not in actual or constructive pos- 
session of, and had no right to rent the same. 5. That 
defendant never went into possession of said farm un- 
der a contract with plaintiff. The reply was a gen- 
eral denial of the allegations of the answer. 

At the April term, 1879, trial was had before WEza- 
ver, J., and a jury. Verdict and judgment for de- 
fendant. 


S. P. Davidson, for plaintiff in error, cited Aaitis v. 
Robinson, 1 Neb., 1. 
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Appleget g¢ Son, for defendant in error, cited Kyger 
v. Ryley, 2 Neb., 28. 1 Pars. Cont., 427. Hamilton 
v. Mason, 6 Binn., 45. Baskin v. Seechrist, 6 Penn. 
State, 154. 


Lakg, J. 


There is no testimony tending to show that, at the 
time of the alleged leasing to the defendant, the 
plaintiff had any interest in the premises but that of 
mortgagee after condition broken. 

The defendant was already in possession of the 
farm, and had been for something like a year as a ten- 
ant under Mrs. Hoskins, the mortgagor, and of course 
was liable to her for its use. 

Section 55, chapter 61, Gen. Statutes, 881, provides 
that: “(In the absence of stipulations to the contrary 
the mortgagor of real estate retains the legal title and 
the right of possession thereof.” And this right con- 
tinues in him until he is deprived of it by an order or 
judgment of the court in a foreclosure proceeding, 
unless voluntarily surrendered. Prima facie, there- 
fore, the insurance company had no interest upon 
which the pretended lease could operate. The burden 
of showing such interest rested on the plaintiff. And 
this showing was attempted on the theory of a surren- 
der of the premises by the mortgagor, whereby the 
present contro] and use thereof were transferred to 
the mortgagee. 

All we have, however, to support this claim of sur- 
render is—/irst, the fact of Mrs. Hoskins’ removal from 
the land into another county; and, second, that at the 
request of the attorney of the plaintiff, when he com- 
menced the foreclosure suit, she signed a waiver on 
the back of the summons in these words: “I hereby 
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acknowledge service of the within summons, and 
waive time, and agree to appear and answer by the 
time mentioned within, or, not appearing, consent 
that decree may be rendered at the coming October 
term. Dated this fourth day of October, 1875. 
(Signed) “ CymantTuia Hoskins.” 


But it cannot be held that her removal from the 
land was an abandonment, for she left the defendant 
in possession; neither can any weight be given to the 
waiver on the summons, for that had no reference 
whatever to the possession or use of the land during 
the pendency of the foreclosure suit. Such being the 
relation of the respective parties to this land, what- 
ever nominally may have transpired between the 
agent of the plaintiff and the defendant respecting it, 
about which there is a conflict of evidence, no valid 
lease was made, for the simple reason that at the time 
the plaintiff had no interest therein that could be 
conveyed by such a contract. 

Such being our views of the merits of the plaintiffs | 
demand, it is unnecessary to spend time over the mi- 
nor questions raised during the trial, as in no event 
could a different result be obtained. It may not be 
improper to add, however, that in view of the testi- 
mony before the jury we see nothing in the instruc- 
tions of which there is reason to complain. 


. JUDGMENT AFFIRMED. 
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THE Boarp oF CoMMISSIONERS oF Stanton County, 
PLAINTIFF IN ERROR, V. THE BoarD oF CoMMISSION- 
ERS OF Mapison CouNTY, DEFENDANT IN ERROR. 


1. Change of Venue: costs. Upon a change of venue under 
sec. 456 criminal code, the expenses of the county in which 
the cause is tried, including jurors, bailiffs, use of court room, 
etc., are not costs within the meaning of said section, ‘‘to be 
borne by the county where the indictment is found.” 


Whether the Janguage of the statute includes 
anything more than clerk’s fees for transcript of the record of 
the case, quere. 


Error to the district court for Stanton county, to 
which the cause had been brought on appeal from an 
order of the board of county commissioners, disallow- 
ing the claim of Madison county arising in and about 
the trial of two criminals, had in Madison county, 
upon a change of venue from Stanton county. Judg- 
ment below before Barnes, J., in favor of Madison 
county, to reverse which Stanton county comes here 
upon a petition in error. 


John A. Erhardt, for plaintiff in error. 
W. M. Robertson, for defendant in error. 
Coss, J. 


The sole question in this case arises upon the con- 
struction of sec. 456, chapter 58, found on page 824 
Gen. Statutes, which reads as follows: ‘‘ When the 
venue is changed to an adjoining county the clerk of 
the court in which the indictment was found shall 
make out a certified transcript of all the proceedings 
in the case, which, together with the original indict- 
ment, he shall transmit to the clerk of the court to 
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which the venue is changed, and the trial shall be 
conducted in all respects as if the defendant had been 
indicted in the county to which the venue has been 
changed. The costs accruing from a change of venue 
shall be paid by the county in which the indictment 
was found.” 

It appears from the notice of appeal from the board 
of county commissioners of Stanton county to the 
district court of that county, that the items thrown 
out by the said board and disallowed of the claim of 
Madison county “for costs, charges, and expenses in. 
and by the said county of Madison,” in the trial of 
the case of The State of Nebraska v. John H. Rust- 
meyer and Otto Rustmeyer, were as follows: 

. Jurors sworn and rejected, $30; two bailiffs, $36; 
use of church for court-room, $18; use of jury room, 
$16; jurors of the regular panel held over and dis- 
charged on account of length of time required for try- 
ing the case of State v. Rustmeyer, $210; jury that tried 
the cause, $216; special jury called, May 8, 1878, $39. 

It also appears from the record that the board of 
Stanton county allowed $256.50 in addition to an 
amount previously ordered, the amount of which is 
not given. 

Upon appeal to the district court the above items 
were allowed to the amount of $481.90, and judgment 
for that amount against plaintiff in error. 

But one case is cited by counsel on either side: Com- 
missioners of Shawnee Co. v. Commissioners of Wabaunsee 
Co., 4 Kansas, 312. That case seems to turn chiefly 
upon the fact that the trial, which was the source of 
the costs claimed, was had at a special term of the 
court called in Wabaunsee county for the special pur- 
pose of trying Edwards only, he having been indicted 
in Shawnee county, and the venue being changed to the 
former county. Hence, the whole expenses of the term 

22 
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were attributable to that case, and no difficulty was 
experienced in separating them from other expenses. 

The court, in the opinion, say: ‘“‘ The costs in this 
case are for the per diem, mileage, and board of ju- 
rors, and the fees of bailiffs necessarily in attendance 
upon them. These are not, technically, the costs in 
the case as between plaintiff and defendant, still they 
constitute a charge that must be met and borne by 
some county in the ordinary dispensation of justice; 
and it would seem right and proper that each county 
should bear its own burdens; and when, in the admin- 
istration of justice, such necessary charges are incur- 
red, it does not change the burden. When a change 
of venue takes place the county that is so fortunate as 
to get clear of the trouble of the investigation does 
not thereby escape the penalty of paying the costs. 
Had this trial taken place in Shawnee, that county, un- 
der the law, would have been liable for all the expenses 
of this kind necessarily and legally incurred. There 
is no provision of law that throws this burden upon 
another county. Thus, while there is no absolute 
provision of the statute applicable to this case, that 
very silence leaves the obligation to pay in the county 
where the offense was committed.” 

We are unable to take so liberal a view of the law 
as the learned court whose opinion we have in part 
above quoted. I doubt the proposition that there is 
natural justice in the rule requiring the county, within 
whose borders a crime is committed, to pay the costs 
of the trial of the person charged with its commission. 
The most that can be said, in my opinion, is that the 
law has adopted the rule for the sake of convenience ; 
nor do I think it quite safe to find in the silence of the 
statute a reason for any particular rule. But I think 
the provisions of law ample for the disposition of this 
case. The rule is familiar that all provisions of the 
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statute in pari materia shall be construed together. 
The statute provides for the holding of regular terms 
of the district court in each organized county. It 
makes it the duty of the board of county commission- 
ers of each such county to provide places of holding 
such courts, either permanent or temporary, at the ex- 
pense of the county. It makes it the duty of the dis- 
trict court, at each term, to appoint a competent num- 
ber of bailiffs to wait on the grand jury and court 
during the term, who shall be allowed for their servi- 
ces two dollars per day, to be paid by the county. 

The statute also provides for the summoning of ju- 
rors, both grand and petit, whose per diem and mile- 
age shall be paid by the county. It also provides that 
causes, both civil and criminal, pending in one county, 
may for certain causes be removed to another on change 
of venue. In new counties terms of the court are 
generally of short duration, and in the spirit of econ- 
omy the authorities usually try to make them as brief 
as possible. But it sometimes happens that a difficult 
and important case arises in such county, or it may be, 
has been brought from another county on change of 
venue. It prolongs the term from days to weeks, and 
runs up the expenses for jurors, bailiffs, court-room, 
etc., toa large sum. Let us suppose it to be a civil 
case; would any one for a moment say that these ex- 
penses, other than taxable costs, would be chargeable 
to either party to the suit? Certainly not; and if not 
in a civil case, where one or both of the parties—pre- 
sumably the losing one—is responsible for what has 
been done, why, in a criminal one, should a county, 
whose only agency in the matter is the misfortune of 

° having a crime committed within her borders, perhaps 
by a tramp, who, for the sake of delay, has taken a 
change of venue to an adjoining county, etc., be visited 
with the full weight of these accumulated expenses? 
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At all events, these considerations of natural justice 
are rather for the consideration of the legislature than 
the courts. We find provisions of law for each county 
paying these ordinary expenses, with no provision for 
saddling them upon any other county, state, or person, 
when on account of protracted litigation they reach 
extraordinary proportions. 

It is true, as we have seen, that the section quoted 
at the outset of this opinion provides that “the costs 
accruing from the change of venie shall be paid by 
the county in which the indictment was found.” There 
is some ground for doubt whether this language means 
anything more than the clerks’ fees for the transcript, 
which the same section makes it the duty of the clerk 
of the court, from whence the venue is changed, to 
make out and transmit to the clerk of the court to 
which the venue is changed, and necessarily the sher- 
- iff’s fees for conveying the prisoner thither. But cer- 
tainly there is no warrant for attaching to the word 
costs any broader or other meaning when used in the 
section than as other where used in the same stat- 
ute. 

“ Costs,” says Bouvier(1 Law Dic., 370), are “ the ex- 
penses incurred by the parties in the prosecution or 
defense of a suit at law. A party can in no case 
recover costs from his adversary unless he can show 
some statute which gives him the right. Statutes 
which give costs are not to be extended beyond the 
- letter, but are to be construed strictly.” See also au- 
thorities cited by Bouvier. 

I come to the conclusion that none of the items of 
expenses enumerated in the finding of the district 
court, upon which the judgment in this case was ren- 
dered, are costs within the meaning of the statute. It 
therefore necessarily follows that the judgment cannot 
be sustained. 
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Judgment of the district court reversed, and the 
order of the board of county commissioners of Stan- 
ton county, disallowing the said claim, affirmed. 


JUDGMENT ACCORDINGLY. 


Guy C. Barnum, PLAINTIFF IN ERROR, V. ELLEN Youna, 
DEFENDANT IN ERROR. 


Married Women. A married woman is not liable for the pay- 
ment of a promissory note signed by her, unless the same was 
given with reference to and upon the faith and credit of her 
separate property. 


Error to the district court for Platte county. The | 
action there was on a note given by defendant, a 
married woman, to one John G. Compton, and by 
him transferred to Barnum. Verdict and judgment 
before Post, J., for defendant. 


Millet ¢ Son, for plaintiff in error. 


It will be conceded that if the defendant had been 
a married man, laboring under no disability, those 
instructions, which were to the effect that if the jury 
found that the plaintiff was a, bona fide holder for value 
in the usual course of business, before maturity, with- 
out notice of any equities existing between the origi- 
nal parties to the note, the verdict should have been 
for the plaintiff, should unquestionably have been 
given. The defendant at the date of said note, having 
a separate estate, under the two sections of our stat- 
ute [Gen. Stat., 465], enabling her to contract as a 
married man may in reference to his property, and to be - 
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sued in the same manner as if unmarried, agreed in 
legal effect (the same as a married man) that if she did 
not pay it according to its terms the holder might sue, 
obtain judgment, and sell on execution all her prop- 
erty to satisfy the same, not exempt by law. Deering 
v. Boyle, 8 Kan., 525. 1 Bishop on Married Women, 
secs. 848, 858. Metropolitan Bank v. Taylor, 58 Mo., 
444, Wicks v. Mitchell, 9 Kan., 80. Larimer v. Kelly, 
10 Kan., 298. The court erred in permitting defend- 
ant to testify that when she gave this note she did not 
intend to make the same a charge against her separ- 
ate estate, especially when it is conceded that plaintiff 
is a bona fide holder for value. . She cannot be permit- 
ted as against him to plead her own fraud, and say in 
effect she did not mean to charge her estate, but 
meant to cheat the holder. 1 Bishop on Married 
Women, sec. 878. Whitesides v. Cannon, 23 Mo., 457. 
Coats v. Robinson, 10 Mo., 757. Schafroth v. Amos, 46 
Mo., 114. 


_&. S. McAllister, for defendant in error, cited Webb 
v. Hoselton, 4 Neb., 808. Davis v. The First National 
Bank, 5 Neb., 242. Hale v. Christy, 8 Neb., 264. 
Wells’ Separate Property of Married Women, 419, 
440. Boarman v. Graves, 23 Miss., 288. Dobin v. 
Hubbard, 17 Ark., 196. Nunns v. Givhans, 45 Ala., 
373. Todd v. Lee, 15 Wis., 380. Ballin v. Dillaye, 37 
N. Y., 87. Bank v. Miller, 63 N. Y., 689. Kimm v. 
Wiepert, 46 Mo., 5382. Lincoln v. Rowe, 51 Mo., 571. 
Bank v. Taylor, 62 Mo., 338. Kantrowitz v. Prather, 
81 Ind., 105. Hasheagan v. Specker, 86 Ind., 414. 
Hodson v. Davis, 43 Ind., 258. Shannon v. Bartholo- 
mew, 58 Ind., 54. Phillips v. Graves, 20 Ohio State, 
390. Rice v. Railroad Co., 32 Ohio State, 380. 

When & married woman gives a promissory note 
there is not even a presumption that she intends 
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thereby to charge her separate estate. National Bank 
v. Miller, 68 N. Y., 639. 


Coss, J. 


Upon the trial of this cause in the district court the 
following instructions were given on the court’s own 
motion, and excepted to by the plaintiff. 

“1, The defendant being a married woman at the 
time she signed the note in question, she will not be 
liable for the payment thereof unless it was given 
with reference to, and on the faith and credit of, her 
separate property and estate. 2. You are instructed 
by the court that under the law and evidence of thiu 
case the material question for you to settle from the 
evidence is, Did the defendant, at the time she gave 
the note to John G. Compton, contract with reference 
to and upon the faith and credit of her separate es- 
tate? If she did so contract then she would, under 
the law of this case, be liable for the full amount of 
the note. But if.from the evidence you find that she 
did not so contract with reference to and upon the 
faith and credit of her separate estate, then you must 
find for the defendant * * *” 

Whatever might be my own views as an individual 
member of the court upon this question of the liabil- 
ity of married women to be sued upon their contracts, 
were the question now for the first time presented, 
yet, the point having been at least three times de- 
cided by this court, it should be considered as settled 
here. 

In the case of Elizabeth Davis v. The First National 
Bank of Cheyenne, 5 Neb., 242, the court by the late 
chief justice say: “The statute confers on her the 
right and power to make legal and binding contracts; 
it gives her the legal right to sue, and makes her le- 
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gally liable to be sued on her contracts in the same 
manner as if she were unmarried. * * * But the 
rule must be observed that all such contracts of a 
Jeme covert must be with reference to and upon the 
faith and credit of her separate estate.” 

In Hale v. Christy, 8 Neb., 264, the court, by Lake, J., 
says: “It is urged by the counsel for Mrs. Christy 
that, owing to her coverture she incurred no personal 
liability by signing said notes. This, no doubt, is 
true, and the finding of the court below that she was 
liable cannot be upheld. Even under the very liberal — 
provisions of our more recent legislation respecting 
the rights of married women, this court has already 
held that to bind her the contract must be made with 
reference to, and upon the faith and credit of, her 
separate estate. * * * She was not liable on the 
note.” : , 

And, again, in the case of the State Savings Bank of 
St. Joseph, Mo., v. Scott, ante page 88, the chief jus- 
tice, in the opinion of the court, after approving the 
above cases, says: ‘‘ This being the construction given 
to this statute more than three years ago, it has become 
arule affecting the rights and liabilities of individuals, 
and if unsatisfactory, should be changed by the legis- 
lature and not by the court.” 

The instructions complained of contain a fair ex- 
pression of the law as above settled, and as the ver- 
dict and judgment are in accordance therewith, the 
judgment must be aflirined. 


_ JUDGMENT AFFIRMED. 


JANUARY TERM, 1880. 313 


Wheeler & Wilson Mnfg. Co. v. Gallivan. 


° 


WHEELER & WILSON MANUFACTURING COMPANY, PLAIN- 
TIFF IN ERROR, Vv. H. W. GaALLIVAN, DEFENDANT IN 
ERROR. 


Contracts. Plaintiff and defendant entered into a contract for 
the sale and leasing by the former of machines furnished by the 
latter, plaintiff to receive certain commissions during the con- 
tinuance of the contract. The contract ceased by consent of 
both parties, after which payments were made to defendant for 
machines disposed of by the plaintiff under the contract. 
Held, that plaintiff was not entitled to commissions on pay- 
ments so subsequently made. 


Error to the district court for Douglas county. Tried 
below before Savaag, J. 


Redick g Connell, for plaintiff in error. 
Adams ¢ Simeral, for defendant in error. 
Coss, J. 


This cause was tried to the district court, a jury be- 
ing waived, upon an agreed state of facts by stipula- 
tion, of which the following is a copy: 

“It is hereby stipulated that this case shall be sub- 
mitted to said court, upon the following agreed state of 
of facts: That defendant is a corporation as alleged, 
and that on the 29th of November, 1877, the plaintiff 
commenced selling machines for defendant, under the 
contract hereto attached marked, Exhibit A, and under 
said contract continued to sell machines until the 11th 
day of June, 1878, when he, upon change of manage- 
ment of the company, quit the employment of the com- 
pany. That prior to that time plaintiff had sold large 
numbers of machines upon leases received and accepted 
by defendant; that ona portion of these leases there 
remained payments uncollected at the time aforesaid, 
which were subsequently collected by defendant, one- 
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half of which amounts to $48.50, amount claimed in 
the petition.” 

“Tt is further stipulated that at the date last afore- 
said all action or work under said contract ceased by 
the consent of said parties, and that the question in- 
volved herein is whether said subsequent payments 
were so made during the continuance of said contract 
as to entitle plaintiff to commissions upon the payments 
so subsequently made.” The leases referred to were 
so received and accepted prior to said 11th day of 
June, 1878. 

Exhibit A attached to stipulation: “It is agreed, this 
twenty-ninth day of November, 1877, by and between 
the Wheeler & Wilson Manufacturing Company, a cor- 
poration duly incorporated by the legislature of the 
state of Connecticut, having a place of business in the 
city of Chicago, county of Cook, state of Mlinois, 
party of the first part, and H. W. Gallivan of Omaha, 
Nebraska, party of the second part as follows: 

“Sxcrion 1. The Wheeler & Wilson Manufactur- 
ing Company shall furnish to the party of the second 
part Wheeler & Wilson sewing machinesin such quan- 
tities and of such styles as the Wheeler & Wilson 
Manufacturing Company may deem requisite, the same 
to be disposed of by the party of the second part in 
Douglas and Sarpy counties, Nebraska.” 

“Sxotion 2. Second party shall pay the Wheeler & 
Wilson Manufacturing Company, at prices mentioned 
in schedule of wholesale prices countersigned by the 
first and second parties, for all machines received by 
second party, except those for which leases may be sent 
to and accepted by the Wheeler & Wilson Manufac- 
turing Company.” 

“Section 8. The second party shall be paid, less 
collection charges, one-half of all payments made 
during the continuance of this contract, excepting 
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that payments, which may be taken in an old machine 
upon any lease received and accepted by the Wheeler 
& Wilson Manufacturing Company from second party, 
unti] said second party has received an amount equal 
to the difference between the time price of machine 
leased, as shown in schedule mentioned in section two, 
and the price at which it is leased. Whenever an old 
machine is taken as partial payment ona machine 
leased, bill of sale of the former, signed by the person 
of whom it is obtained, shall be sent to the Wheeler 
& Wilson Manufacturing Company, and the amount 
to be paid second party as above shall be decreased 
the amount allowed for the old machine less $10. Old 
machines taken on machines leased to belong to the 
Wheeler & Wilson Manufacturing Company, and they, 
as well as those taken on note sales, are to be received 
by the Wheeler & Wilson Manufacturing Company, 
according to the conditions contained in schedule 
above mentioned. If it shall, from any cause, become 
necessary to take in machines on leases which have 
been sent the Wheeler & Wilson Manufacturing Com- 
pany by second party, said second party shall, during 
the continuance of this contract, recover said machine 
without charge, upon being requested by the Wheeler 
& Wilson Manufacturing Company to do so. 

“Srction 4. The party of the second part shall re- 
mit to the Wheeler & Wilson Manufacturing Company 
whenever machines are ordered, and at the end of 
each month for all machines disposed of since last re- 
mittance, and at the end of each month shall send a 
report of the machines remaining on hand, with plate 
numbers of the same; shall faithfully fulfill all prom- 
ises made to customers, and see that they receive thor- 
ough instructions in use of machines, and shall pay 
all expenses incurred in the prosecution contemplated 
by this contract. 
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“Sxction 5. This contract may be terminated at the 
option of either party by giving the other thirty days’ 
written notice. At its termination, party of the sec- 
ond part shall pay the Wheeler & Wilson Manufactur- 
ing Company for all machines which have been re- 
ceived by second party from the Wheeler & Wilson 
Manufacturing Company, which have not previously 
been properly accounted for, as provided in section 
two, and shall also pay any and every indebtedness 
which has been incurred under this contract. If sec- 
ond party shall fail or refuse to comply with the terms 
of this contract, when requested by the Wheeler & 
Wilson Manufacturing Company, in writing, to do so, 
the Wheeler & Wilson Manufacturing Company can 
employ an attorney or agent to obtain from second 
party the amount due the Wheeler & Wilson Manu- 
facturing Company, in which case fees of attorney 
employed, or salary and expenses of agent while thus 
engaged, shall be paid by second party, and the amount 
of said fees or salary and expenses shall at once be- 
come due to the Wheeler & Wilson Manufacturing 
Company.” 

Signed and witnessed. 

This is a carefully drawn contract—no doubt the 
form used by the company at all of its agencies. As 
might be expected, it is more conservative of the in- 
terests of the company than of the agent. Had the 
agency been terminated in the manner provided for 
in the contract, the question presented would have 
been somewhat more difficult than as we now have it. 
But even then, as the defendant in error entered into 
a contract to perform certain services in leasing sew- 
ing machines for a compensation, the amount of which 
was to depend upon the-payments made during the 
continuance of the said contract, and which contract 
contained also the provision that it might be termina- 
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ted, and so cease to continue at the option of either 
party, by giving the other thirty days’ written notice, 
hence, he must have intended to receive his full pay 
out of such payments of rent as should be made within 
that time. But we are informed by the agreed state- 
ment of facts that the contract was terminated by mu- 
tual consent, and, as J understand the terms of the 
contract, the agent thereby waived his commissions 
on such payments as might be made within the thirty 
days, which otherwise the notice would have been 
pending, and the contract continuing. 

It follows; therefore, that the judgment of the dis- 
trict court cannot be sustained, but must be reversed, 
and the cause dismissed, 


JUDGMENT ACCORDINGLY. 


Davenport Plow CoMPANY, APPELLEE, V. C. F. Mewis 
& BRoTHER, APPELLANTS. 


1. Appeal: EVIDENCE: PRESUMPTIONS. Although a mortgage 
attached to a petition secking its foreclosure may be defective 
in its execution, yet, upun appeul to the supreme court, if the 
bill of exceptions is silent as to the introduction in evidence of 
the instrument itself, it will be presumed that the decree below 
was based onsufficient evidence. 


2. Mortgage Foreclosure: PvLEeapine. In a foreclosure suit 
it was alleged that C. F. M. & Bro, executed certain notes, and 
that F. M., ‘who is the C. F. M. mentioned in the firm of C. 
F. M. & Bro.,” and his wife, gave a mortguge to secure their 
payment. Personal service was had on both members of the 
firm. edd, sufficient to sustain a decree of foreclosure, and to 
warrant a judgment for deficiency against the firm after a sale 
of the mortgaged premises. 


DECREE. A decree of foreclosure directed the sale of 
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a tract of land embraced in another decree, and not included 
‘in the plaintiff’s mortguge, first, and the application of the 
proceeds to the payment pro tanto of the other decree, before 
any part of the proceeds of the sale of other lands embraced 
in the decree be applied thereto. Held, no error. 


THIs was an action of foreclosure brought in the 
district court of Stanton county. A decree was ren- 
dered in April, 1877, against the Mewises, and cause 
continued for the purpose of determining the priori- 
ties of lien as between the appellee and Frederick 
Schellpepper. At the September term, 1879, of said 
court, the court decreed the lien of Frederick Schell- 
pepper prior to the mortgage of the Davenport Plow 
Company; and further decreed that Schellpepper 
should first sell the property not included in the Dav- 
enport Plow Company decree, and apply the same to 
the satisfaction of his said lien. To reverse the decree 
rendered at the April term, 1877, and the decree de- 
termining the priorities of liens as between the appel- 
lee and the defendant Schellpepper, rendered at the 
September term, 1879, C. F. Mewis & Bro., Frederick 
Schellpepper, Emelie .Mewis, and C. Fred. Mewis, 
appeal. 


Uriah Bruner, for appellant. 


The final decree is not only supplemental of the in- 
terlocutory decree, but is a modification thereof, and 
either of the two entries standing alone, being incom- 
plete as a judgment, the two necessarily go together, 
the interlocutory being merged into the final judg- 
ment. The interlocutory decree made no_ pro- 
vision for costs, and can therefore be no final de- 
cree. Freeman on Judgments, 81. Soa decree that 
is not final as to all of the parties is no final decree. 
Id., 28.. St. Clair County v. Livingston, 18 Wall., 628. 
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Martin v. Crow, 28 Tex.,614. As far as the defendant 
Schellpepper was concerned, the plaintiff asked that 
the priorities of liens be determined; but by this de- 
cree an order is made for the sale of the north-west 
quarter of section 1, a description of property not in- 
cluded in the plaintiff’s mortgage. The court can go 
no further than declare a priority of liens, and will 
leave the plaintiff to his remedies by injunction should 
Schellpepper seek to enforce his lien, while he has a 
double security out of which to make the money of 
his judgment. Aldrich v. Cooper, 2 Lead. C. Eq. 

The mortgage set out in the plaintiff’s petition, upon 
which said action is predicated, is fatally defective, and 
is not admissible in evidence to prove its execution. 
Gen. Stat., 872-4-5, sec. 1, 18,17. A petition to en- 
title the plaintiff to recover thereon must state all the 
facts necessary to show a cause of action against the 
defendants, and where it is shown by the petition that 
the indispensable facts relied on for the recovery are 
inadmissible as proof, the action must fail. Livesey v. 
Omaha Hotel, 5 Neb., 65. There being no statement 
in the petition to show that possession of the premises 
was delivered by the alleged mortgagors, and the sign- 
ing of the mortgage not being attested by a witness, 
the mortgage is absolutely void as against Mrs. Mewis. 
Morrison v. Wilson, 18 Cal., 498. Hepburn v. Dubois, 
12 Pet., 845. Raum v. Chambers, 22 Mo., 86-54. 
Orane v. Reeder, 21 Mich., 24. 


R. F. Stevenson, for appellee. 


The mortgage is good as between the parties. 
White v. Denham, 16 Ohio, 69. The decree was cor- 
rect from the fact that lien of the defendant Schell- 
pepper covered other property besides that mentioned 
in the decree in favor of plaintiff. 
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Cons, J. 


Upon a careful examination of the record in this 
case, I am satisfied that justice has been done between 
the parties, and while some of the proceedings are not 
exactly what I would recommend as the best practice, 
yet I think the decree can besustained. The so-called 
interlocutory judgment, in so far as it goes beyond 
merely the entering of the default of those defendants 
who had been served and were actually and legally in 
default, was not good practice, yet I fail to see wherein 
it has worked any damage to the appellants. 

The plaintiff in his petition sets out a legal mort- 
gage by its legal effect. This was all that was nec- 
essary in that respect, and although a copy is attached 
and referred to as an exhibit, which may tend to show 
that the original mortgage was not witnessed, I do not 
think that a general demurrer to the petition could 
for that cause have been sustained. The bill of excep- 
tions is silent as to the mortgage itself as introduced 
as evidence, and so, notwithstanding the faulty execu- 
tion of the mortgage as exhibited, we must presume 
that the judgment of the court was based upon sufli- 
cient evidence. 

Counsel for appellant makes the point that no judg- 
ment of foreclosure could be properly rendered in this 
case, because the suit is brought against the mortgagor, 
C. F. Mewis, in connection with his brother as “C. F. 
Mewis & Bro.” An examination of the petition can- 
not fail to show that this position cannot be sustained. 
The title of the cause is, “ Davenport Plow Company, 
plaintif, v. C. F. Mewis ¢ Bro, and Frederick Schell- 
pepper and Emelie Mewis, defendants.” 'The petition be- 
gins—so far as the defendants are concerned—by 
alleging that “on the first day of June, 1878, the 
defendants C. F. Mewis & Bro. made and delivered to 
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the plaintiff their promissory note,” etc., and after in 
like manner setting out the making and delivery of 
the other notes (making five in all), the petition. pro- 
ceeds: “The defendant Fred. Mewis, whois the C. F. 
Mewis mentioned in the firm of C. F. Mewis & Bro., 
and Emelie Mewis, on the 14th day of January, 1875, 
to secure the payments of said notes, executed and 
delivered to the plaintiffs their mortgage,”’ etc. 

Tt will thus be seen that while C. F. Mewis & Bro. 
are declared against as a firm, Fred. Mewis is declared 
against as an individual. As intimated above, the in- 
terlocutory judgment amounts to but little, and after 
the sale of the mortgaged premises, should there be 
a deficiency, I think that the record is sufficient to ena- 
ble the district court to render judgment for it against 
the proper party, to-wit: the firm originally liable on 
the notes, and both members of which were person- 
ally served with summons. As to that part of the 
decree which directs the sale of the tract of land 
which is embraced in the decree now owned by the 
defendant Schellpepper, and not in the mortgage of 
appellees, first, and the application of the money aris- 
ing therefrom to the payment pro tanto of Schellpeper’s 
decree, before any part of the procecds of the sales of 
the other lands be applied thereto, I think it in strict 
accord with well known principles of equity jurispru- 
dence. 

Story lays it down thus: ‘“ The general principle is, 
that if one party has a lien on or interest in two funds 
for a debt, and another party has a lien on or interest 
in one only of the funds for another debt, the latter 
has a right in equity to compel the former to resort 
to the other fund in the first instance for satisfaction, 
if that course is necessary for the satisfaction of the 
claims of both parties.” 1 Story’s Eq. Jur., § 688. 

Upon the whole case I reach the conclusion that 

23 
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the so-called interlocutory decree is a nullity except 
so far as the entering of the defaults of C. F. Mewis & 
Bro., Fred. Mewis, and Emelie Mewis is concerned, 
and that the final decree is substantially correct, and 
must be affirmed. 
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CASES 


ARGUED AND DETERMINED 


SUPREME COURT OF NEBRASKA. 


JULY TERM, 1880. 


PRESENT: 


Bon. Soon Le ares Cuier Justiog, 
“ AMASA COBB, bs UDeEs. 


E. W. SINNER, APPELLANT, V. GzorcE ReYNICK AND 
OTHERS, APPELLEES. 


Mortgage on Homestead. R. and wife executed a mortgage to 
8. upon a homestead on the public lands, and after making 
final proof sold and conveyed said homestead subject to said 
mortgage to N., who afterwards sold and conveyed the same to 
B., who purchased subject to said mortgage, and agreed to pay 
the same. In an action to foreclose the mortgage, held, that 
B. could not avail himself of the defense that it was invalid. 


AppPgEAL from Dixon county. Tried below before 
VALENTINE, J. 


J. B. Barnes, for appellant. 
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Vanatia g Son, for appellees. 
MaxweEtt, Ok. J. 


This is an action to foreclose a mortgage on real 
estate. The petition alleges that on the twentieth 
day of May, 1875, George Reynick and Mary, his 
wife, being possessed of a homestead on the public 
lands under the laws of the United States, upon which 
final proof had not been made, mortgaged the same 
to the plaintiff to secure the sum of $40; that after 
completing the entry of said lands, and on or about 
the thirty-first day of March, 1876, Reynick and wife 
sold and conveyed the same, subject to said mortgage 
to one Edward Newton, who, on or about the first day 
of April of that year, sold and conveyed said lands, 
subject to said mortgage, to one James G. Bailey, one 
of the defendants in this action, who promised to pay 
the same. It is also alleged that through mistake the 
mortgage was not recorded; that the same has not 
been paid, and that no action at law has been brought 
to recover the amount due thereon. The defendant 
Bailey demurred to the petition on the ground that 
the facts stated therein were not sufficient to constitute 
a cause of action. The demurrer was sustained and 
the action dismissed. The plaintiff appeals to this 
court. 

Is the defendant Bailey in a condition to question 
the validity of the mortgage in question? We think 
not. In Kruger v. Harvester Co., 9 Neb., 526, where 
one Kruger purchased certain lands subject to a certain 
judgment lien, the amount thereof being deducted 
- from the purchase money, it was held that he could 
not question the validity of the judgment, although it 
was not in fact a lien upon the land. So in the case at 
bar it is alleged that the defendant Bailey purchased 
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the land in question subject to the mortgage, and that 
he agreed to pay the same. This being the case, it 
can make no difference to him whether as between 
the plaintiff and Reynick and wife the mortgage is.in- 
valid or not. They do not complain, and the defendant 
cannot. 

In the case of Jones v. Yoakam, 5 Neb., 265, it was 
held that the only effect of the prohibition in the 
homestead law was to protect the owner thereof 
against compulsory payment of a debt contracted be- 
fore the patent was issued; but did not prevent him 
from voluntarily pledging the same to secure even a 
pre-existing debt. 

The judgment of the district court is reversed, and 
the cause remanded for a new trial. 


REVERSED AND REMANDED. 


Rowin IRWIN AND OTHERS, PLAINTIFFS IN ERROR, V. 
THE STATE oF NEBRASKA, DEFENDANT IN ERROR. 


1. Criminal Law: Recocnizancz. <A recognizance proper 
should not be signed, but when it is properly taken and certi- 
fied the signatures of the recognizors may be treated as surplus- 
age and the instrument held valid. 


I. and others entered into a recognizance, 
signed by the parties before M., for the appearance of I. before 
the district court of Johnson county on the eighth day of 
October, 1879. The recognizance was stated to be in the sum 
of “three hundred,’ and was certified by M.as J. P. Held, 
That the signatures did not vitiate the instrument, but that 
the fuilure to designate the denomination of the debt, and the 
official character of the officer certifying the recognizance, ren- 
dered the same void. 


Error to the district court for Johnson county. 
Tried below before WzEavEr, J. 
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Appleget g¢ Son and Davidson ¢ Hasterday, for plain- 
tiffs in error. 


C. J. Dilworth, Attorney General, and Amos E. Gantt, 
for defendant in error. 


Maxwett, Cu. J. 


An action was brought in the district court of 
Johnson county upon a recognizance, of which the 
following is a copy: 

“The State of Nebraska, 
Johnson county. \ 

“ Be it remembered that on the seventeenth day of 
September, 1879, Rowin Irwin, of Johnson county 
and state of Nebraska, and Isaac Irwin and Timothy 
Hesket, of Johnson county and state aforesaid, ap- 
peared personally before the undersigned, in and for 
the county of Johnson, and jointly and severally ac- 
knowledged themselves to be indebted to the state of 
Nebraska in the sum of three hundred, to be made 
and levied of their respective goods, chattels, lands, 
and tenements, to be void, however, if the said Rowin 
Irwin, who has been committed to the common jail 
of Johnson county, Nebraska, shall personally be and 
appear before the district court on the eighth day of 
October, 1879, at 10 o’clock a.m. of said day, to an- 
swer a charge preferred against him for the crime of 
_ assault with intent to kill, and to do and receive what 
shall be enjoined by said court upon him, and shall 
not depart the said court without leave. 

«Witness our hands this seventeenth day of Septem- 
ber, 1879. 
. “Rowrn Irwin, 

“Isaac Irwin, 
“Timotay HEsKet. 
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“Taken, subscribed, and acknowledged the day 
first above written. . 
“R. W. McKzs, J. P.” 

The defendants demurred to the petition upon the 
ground that the facts stated therein were not sufficient 
to constitute a cause of action. The demurrer was 
overruled, and judgment was rendered on the recog- 
nizance against the defendants in the court below, 
who now bring the cause into this court by petition 
in error. 

A recognizance is said to be “an obligation of record, 
which a man enters into before some court of record or 
magistrate duly authorized, with condition to do some 
particular act—as to appear at the assizes, to keep the 
peace, to pay a debt, or the like. It is in most respects 
like another bond, the difference being chiefly this, that 
the bond is the creation of a fresh debt or obligation 
de novo; the recognizance is an acknowledgment of a 
former debt upon record, the form whereof is: ‘‘ That 
A. B. doth acknowledge to owe our lord the king, to 
the plaintiff, to C. D., or the like, the sum of ten 
pounds,” which condition to be void on performance 
of the thing stipulated * * This being either cer- 
tified to or taken by the officer of some court, is: wit- 
nessed only by the record of that court, and not by 
the party’s seal.” 2 Blackstone Com., 341. 

In the case of The State v. West, 3 Ohio State, 515, 
an instrument purporting to be a recognizance con- 
cluded as follows: “In testimony whereof we have 
hereunto set our hands and seals this twentieth day 
of April, a.p. 1850. 

“Joon M. West, _ [1.8.] 
“8. J. McCroreg, [1.8.] 
“D. West. [1.8.] 

“‘ Attested and approved. 

“ Joun A. LazeLuE, Associate Judge.” 
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A recognizance in proper form was afterwards ta- 
ken, which it was claimed was invalid for want ot 
power in the judge to take a second recognizance. The 
court say: ‘“ Was the supposed recognizance in the 
declaration invalid by reason of the taking of the ac- 
knowledgment, bond, or obligation, signed and sealed 
by these defendants, and filed with the clerk as a re- 
cognizance? In other words, was the first writing a 
valid recognizance? And did the powers of the judge 
exhaust themselves when he ‘attested and approved’ 
it? Wethink not. The first was not a recognizance; 
it was a mere bond, such as the judge had no power 
to take. All his authority to take bail is expressed 
by a provision of law, in which he is empowered ‘to 
admit such person to bail by recognizing such person,’ 
etc. The paper which he (the judge) is to sign is a 
recognizance which, when it comes before the court 
of which he is a member, becomes completely what 
its name imports—an acknowledgment of record. All 
its solemnity and authenticity depend upon his own 
certificate that the acknowledgment it sets forth was 
made openly before him by the parties in person. No 
parol proof can vary, enlarge, or explain it. Having 
a high legal character, it must be so framed as to be 
certain, and must show itself to have all the qualities 
which warrant courts in acting on it as arecord not to 
be contradicted. No such loose words as ‘attested 
and approved’ can give it these characteristics. * * 
* The first paper, then, was not a valid recognizance 
—and we have seen, if it was a mere bond, the judge 
could not take it, and it was a nullity.” 

In 1 Chitty Crim. Law, page 90, it is said “a recogni- 
zance is an obligation of record, entered into before a 
magistrate duly authorized for that: purpose, with con- 
ditions to appear at the sessions or assizes. The party 
need not sign this recognizance, but the record is af: 
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terwards made out on parchment, and subscribed by 
the justice before whom it is taken.” 

In the case of Madison v. The Commonwealth, 2 A. 
K. Marshall, 131, it is said “the signature of the ap- 
pellants is no part of the recognizance; it is merely 
surplusage; it cannot vitiate.” 

In the case of The Commonwealth v. Emery, 2 Binney, 
434, it is said “the manner of taking a recognizance 
is, that the magistrate repeats to the recognizors the 
obligation into which they are to enter, and the condi- 
tion of it at large, and asks them if they are content. 
He makes a short memorandum, which it is not nec- 
essary that they should sign, although a custom has 
lately taken place in this city for the recognizors to 
sign their names. From this short minute the magis- 
trate may afterwards draw up the recognizance in full 
form and certify it to the court. This is the most 
_ regular and proper way of proceeding.” 

A recognizance proper is not signed. But where it 
is, and duly certified by the officer before whom it is 
taken as having been taken and acknowledged before 
him, the signatures of the obligors may be treated as 
surplusage and the recognizance held valid. 

Jt must appear, however, that the officer before whom 
it was taken was authorized by law to take the same by 
stating his official character. In the case at bar it said 
that the defendants in the court below “ appeared per- 
sonally before the undersigned in and for the county 
of Johnson and jointly and severally acknowledged 
themselves to be indebted to the state of Nebraska in 
the sum of three hundred, to be made and levied,” 
etc. Had the party before whom the recognizance 
was taken authority to take the same? If so, it no- 
where appears in the record. The initials “J. P.” 
appear after the name of R. W. McKee, but are not 
sufficient of themselves to indicate that McKee was a 


330 SUPREME COURT OF NEBRASKA, 


Light v. Kennard. 


justice of the peace. Neither is there any allegation 
in the petition that such is the case. The recogni- 
zance is also defective in not stating the amount of 
the debt. The defendants acknowledge themselves 
indebted in the sum of “three hundred.” There is 
no designation of the denomination of the debt, and 
we cannot presume it to have been dollars. For these 
defects the judgment of the district court is reversed, 
and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Exiza W. Lieut anp Lucy A. Ligut, PLAINTIFFS IN 
ERROR, V. Livia E. KENNARD, DEFENDANT IN ERROR. 
Bill of Exceptions. A referee has authority and it is his duty 

to sign any true exceptions taken to any order or decision 


made by him in the case. A bill containing such exceptions 
should be signed by the referee, and not by the judge. 


Morton to quash bill of exceptions. 

L. C. Burr and J. R. Webster, for the motion. 
Galey ¢ Abbott, contra. 

Maxwet., Cu. J. 


An action was brought in the district court of Lan- 
caster county by the defendant in error against Eliza 
W. Light and Lucy A. Light. The case was referred 
to R. D. Stearns, as referee, to report upon the whole 
issue. The referee made his report and signed a bill 
of exceptions. The report was confirmed by the dis- 
trict court, to which the plaintiffs in error excepted, 
and now bring the cause into this court by petition in 
error. The defendant in error now moves to quash 
the bill of exceptions, because the same was not signed 
by the judge of the district court. 
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Has a referee authority to sign a bill of exceptions 
in a case tried before him? Section 300 of the code 
provides that “ the trial before referees is conducted in 
the same manner as a trial by the court. They have 
the same power to summon and enforce the attend- 
ance of witnesses, to administer all necessary oaths in 
the trial of the case, and to grant adjournments as the 
court upon such trial. They must state the facts found 
and the conclusions of law separately, and their de- 
cision must be given, and may be excepted to and re- 
viewed in like manner. The report of the referees 
upon the whole issue stands as a decision of the court, 
and judgment may be entered thereon in the same 
manner as if the action had been tried by the court.” 
[Gen. Stat., 576.] ; 

Section 303 provides that it shall be the duty of the 
referees to sign any true exceptions taken to any order 
or decision by them made in the case, and return the 
same with their report to the court making the refer- 
ence. Id. 

As a trial before a referee is conducted in the same 
manner as a trial before the court, exceptions taken 
to any order or decision made by him may be excepted 
to, and the bill signed by the referee. He is the proper’ 
party to certify to such exceptions as may have been 
taken during the progress of the trial. The court 
cannot know whether or not the exceptions stated in 
the bill were taken as therein stated, and as a conse- 
quence could not certify the same. The report of the 
referee may be reviewed on the exceptions taken dur- 
ing the trial, as well as those to his finding and con- 
clusions of law. It follows that the motion to quash 
the bill of exceptions must be overruled. 


JUDGMENT ACCORDINGLY. 
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GrEorGE W. RoGERS, ADMINISTRATOR, PLAINTIFF IN 


ERROR, V. JOHN I. Repick anp W. J. CoNNELL, DE- 
FENDANTS IN ERROR. 


1. Practice: ESTATE OF DECEDENTS: ALLOWANCE OF CLAIMS: 
Error. An order of the county court allowing an account 
against an estate may be reviewed on error in the district court. 


2. Practice in Supreme Court: surRispicrion. Where a 
party files a petition in error in the supreme court, he must 
request the clerk either orally or in writing to issue summons 
in error thereon. 


A summons in error must be issued within one 
year from the date of the judgment or final order sought to be 
reviewed, although it may be served afterwards. 


Motion to dismiss proceedings in error. 
Redick ¢ Connell, for the motion. 

G. W. Ambrose, contra. 

MAXWELL, Cu. J. . 


On the 20th day of December, 1878, Redick & Con- 
nell filed a claim for the sum of $500.00 against the 
estate of Isaac N. Rogers, deceased, which on the 2nd 
day of January, 1879, was allowed by the county court. 
From the order allowing the account the plaintiff took 
the case on error to the district court, when, on the 


Nore.—A petition in error must be filed with the transcript of 
the record of the district court before the summons in error is issued. 
City of Brownville v. Cook, 1 Neb., 10. The attorney of record in 
the distriet court may waive the issuance and service of summons in 
error. McDonald v. Penniston, 1 Neb., 825. The date of filing in- 
dorsed on a transcript by the clerk is merely prima facie evidence of 
the time it was received by him. The court will correct a mistake 
made in the date to the prejudice of cither party. Tootle v. White, 
4 Neb., 405. Verification to a petition in error is not necessary. 
Newlove v. Woodward, 9 Neb., 605—Rup. 
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14th day of June, 1879, the court dismissed the pro- 
ceedings in error because not authorized by the statute. 
On the 18th day of May, 1880, the plaintiff filed a tran- 
script of the proceedings in the supremie court, and on 
the 5th of June thereafter filed a petition in error, but 
no summons in error was issued until the 29th of that 
month. The defendants now move to dismiss the pro- 
ceedings. 

Section 580 of the code provides that “a judgment 
rendered or final order made by a probate’ court, jus- 
tice of the peace, or any other tribunal, board, or offi- 
cer, exercising judicial functions, and inferior in juris- 
diction to the district court, may be reversed, vacated, 
or modified by the district court.” [Gen. Stat., 628.] 
The provisions of this section apply to all judgments or 
final orders of the county court. A party may, if he 
see fit, appeal from an order allowing or disallowing 
an account, but this remedy is not exclusive, he may 
have the same reviewed on error. The district court 
therefore erred in dismissing the proceedings in error. 

The objection that a summons in error was not is- 
sued within a year from the date of the order dismis- 
sing the proceedings in the district court seems to be 
well taken. 

Section 584 of the code provides that “the pro- 
ceedings to obtain such reversal, vacation, or modifi- 
cation, shall be by petition, to be entitled, “petition 
in error,” filed in a court having power to make such 
reversal, vacation, or modification, setting forth the 
errors complained of, and thereupon a summons shall 
issue and be served, or publication made, as in the 
commencement of an action.” [Gen. Stat., 628.] 

Section 62 provides that ‘‘a civil action must be 
commenced by filing in the office of the clerk of the 
proper court a petition and causing a summons to be 
issued thereon.” [Gen. Stat., 533.] 
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This would seem to require the party filing the pe- 
.tition to cause a summons to issue. This request to the 
clerk to issue summons may be made orally or in 
writing. No precipe need be filed unless required by 
the clerk, and the only object of making the request 
in writing is to preserve the evidence of the same in 
case of a failure to issue the summons. The clerk is 
merely a ministerial officer, whose duty it is to issue 
summons-when requested todoso. Whenasummons 
is properly: issued within the year it may be served 
after the expiration thereof, it being made returnable 
on the first day of the term, if issued in vacation; or 
if issued in term time, on a day therein named. As 
the summons in this case was not issued within the 
year, the court acquired no jurisdiction by its service 
on the defendants. The motion to dismiss is therefore 
sustained. 


Tur Omana Book CoMPANY, PLAINTIFF IN ERROR, V. 
JoHN SUTHERLAND, AND OTHERS, DEFENDANTS IN 
ERROR. 


Chattel Mortgage. A bill of sale, absolute on its face, but ac- 
companied by a verbal defeasance, is not only a chattel mort- 
gage as between the parties to it, but also to third parties who 
have actual notice, or such knowledge of the facts as charges 
them with notice. And a sale of the chattels by the mortgagor 
to such third parties in payment of a debt due from him to 
them conveys no title. 


Turs was an action of replevin brought in the dis- 
trict court of Colfax county by the Omaha Book 
Company against the Sutherlands, to recover certain 
goods and chattels of the alleged value of $300. The 
facts necessary to an understanding of the case here 
are, that Sprecher being indebted to the Book Com- 
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pany, gave them’a bill of sale of his stock of goods, 
which was filed and recorded in the county clerk’s 
office. Sprecher remained in possession of the goods, 
making sales and applying proceeds on indebtedness 
owing to the Book Company. He disposed of the 
goods in controversy here to the Sutherlands, on ac- 
count of an indebtedness owing by him to them. 
Verdict and judgment below before Post, J., for the 
Sutherlands, and the Omaha Book Company came up 
on a petition in error. 


Phelps § Thomas, for plaintiff in error. 
Miles Zentmeyer, for defendant in error. 
Coss, J. 


The bill of sale, though absolute on its face, was 
accompanied by a verbal defeasance, an agreement 
that when five hundred dollars should be paid by 
Sprecher, either from the sales of goods or from out- 
side sources, the Omaha Book Company was to sell 
back the remaining goods to him on credit, the price 
to be the amount remaining due the company of the 
original indebtedness, and interest. This bill of sale 
and verbal agreement, taken together, was, as between 
the parties, a chattel mortgage. See Herman on Chat- 
tel Mortgages, §§ 19 and 20, and authorities there 
cited. So that, were this a question between the 
Omaha Book Company and Sprecher, it would pre- 
sent but little difficulty. As between the parties to 
this suit the case is not so plain. The bill of sale as 
recorded contains all the necessary attributes of an 
absolute sale, and were it not for the verbal defeas- 
ances which accompanied it, it would be sufficient evi- 
dence of such absolute sale. If the bill of sale was 
legally entitled to be recorded—upon which I express 
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no opinion—then defendants in error had constructive 
notice of the lien of the Omaha Book Company upon 
the goods, and, according to the testimony of W. T. 
Sutherland, one of the defendants in error, who was 
sworn as a witness at the trial, they had actual notice, 
or at least they had such knowledge or information of 
the facts as charges them with notice. I think there- 
fore, that as between the parties to this suit the instru- 
ment under consideration is a chattel mortgage, and 
that the defendants in error could not obtain a legal 
title to the goods by taking them from Sprecher on a 
debt owing by him to them. 

A conveyance of land, though absolute upon its 
face, may be, as between the parties to it, a mortgage. 
In that case, if the grantee conveys the land to a bona 
fide purchaser for value without notice, such purchaser 
would take it divested of all right of redemption by 
the grantor. The grantor retains nothing but the 
equity of redemption which he can convey. And the 
purchaser of that would be in no condition to claim 
protection as a purchaser in good faith without notice.. 
The record and the facts show everything that really 
exists against his grantor’s title, and more too. This 
is also the case, to all practical intents and purposes, 
when the subject matter consists of chattels, as well as 
of land. 

In the case at bar Sprecher was in possession of the 
store, and was selling goods. From these circum- 
stances the public had a right to presume authority 
therefor on his part from the mortgagee; but the de- 
fendants in error had no right to presume authority 
on his part to sell mortgaged. goods at wholesale to 
pay his own debt; and such sale by him to a party 
having actual notice of the execution by him of a 
transfer of the same, such as that in question, would 
convey no title, 


JULY TERM, 1880. 337 
Omaha Book Co. v. Sutherland. 


At the trial the court charged the jury, among 
other things, as follows: 

“ But if you find from the evidence that there was 
no actual and bona fide change of ownership of the 
goods, but that the transaction between Sprecher and 
the Omaha Book Company was understood and in- 
tended between them as a weak device to prevent the 
creditors of Sprecher from taking such goods, then 
such transaction would give the plaintiff no right to 
recover in this action. Or if from the evidence you 
find that at the time the bill of sale was executed it 
was agreed and understood by and between Sprecher 
and the company that the bill of sale was intended 
only as security by which Sprecher was to secure the 
payment of the claims of the company, and that as 
soon as such debt should be paid that Sprecher was to 
have them again free from such lien then under the 
law and facts, you must find against the plaintiff.” 

The principal objection to the first clause of this in- 
struction is that it is not applicable to the facts proved 
in the case, and I think that it may have misled the 
jury, as there was in my view no evidence even tend- 
ing to prove that the bill of sale was given by Spre- 
cher or received by the company for the purpose of 
preventing the creditors of Sprecher from taking such 
goods. But as to the other part of said instruction, 
unless I am entirely wrong in my view of the case, it 
is clearly erroneous. It was entirely competent for 
Sprecher to secure his indebtedness to the Omaha 
Book Company by a mortgage of these chattels; and as 
we have seen, the bill of sale with a verbal defeasance 
constituted a mortgage, of which the Sutherlands had 
actual as well as constructive notice when they took 
the goods. 

The court also charged the jury as follows: “It has 
been shown in evidence that Sprecher owed the Book 

24 
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Company about the sum of $780. If the Book Com- 
pany continued knowingly to charge Sprecher with 
the amount of his indebtedness, not having relin- 
quished (released) him therefrom, such transaction 
could not be regarded as an absolute sale, and you 
must find for the defendant.” 

This charge, like the other, goes upon the theory 
that unless the sale of the goods by Sprecher to the 
Book Company was absolute and conditional, that the 
Book Company acquired no right to or lien upon the 
goods. While, as I have said above, this theory is in. 
my opinion erroneous, yet, in justice to the court who 
tried the cause below, it should be stated that it was 
urged upon this court by counsel for the plaintiff in 
error that the sale was absolute and unconditional, 
and he no doubt took the same position in the district 
court. 

For the above reasons the judgment of the district 
court must be reversed and the cause remanded for a 
new trial. 


REVERSED AND REMANDED. 


R. M. Forses, PLAINTIFF IN ERROR, V. THE OMAHA 
National Bank, DEFENDANT IN ERROR. 


Commercial Paper: NOTICE TO INDORSER BY DEPOSITING SUCH 
NOTIOR IN THE POST-oFFICE. The district court to whom 
the cause was tried found: ‘That the said S. H. and R. M. F. 
were respectively duly notified of such presentment, non-pay- 
ment, and refusal, and that the plaintiff would look to them 
respectively for payment of the same, with damages and costs. 
That at the time of such presentment and notification the said 
R. M. F. resided about one mile or one and a quarter miles 
outside of the corporate limits of the city of Omaha, in the 
state of Nebraska, where the said bank was located and did 
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business, and said draft was payable, and where the notary 
hereinafter mentioned resided, and that said R. M. F. had no 
regular or usual place of business in said city; that the post- 
office at which he then obtained his mail was the post-office in 
the city of Omaha, and which was the nearest post-office to his 
residence and about three miles therefrom; that on the even- 
ing of October 23, 1871, when the note was presented for pay- 
ment, one W. W., anotary public and agent of the plaintiff's 
bank, deposited in the post-office at Omaha notice in due form 
of the presentment and dishonor of said draft, and that plain- 
tiff would look to him for payment thereof, directed to the said 
R. M. F. at the post-office in Omaha, with the postage thereon 
paid.”? Held, That such facts are insufficient to charge R. M. 
F. as indorser. 


AcTION in the district court of Douglas county upon 
a draft dated July 22, 1871, for $5,000 drawn by 8: 
Hawver on George W. Forbes, payable to the order 
of R. M. Forbes, 90 days from date, accepted by 
George W. Forbes, “ payable at the Omaha National 
Bank twenty-third of October, 1871.” R. M. Forbes 
was merely an accommodation indorser for the other 
parties. Upon the finding as set forth in the opinion, 
the court, by Savage, J., gave judgment against R. 
M. Forbes, who brought these proceedings in error. 


George W. Doane, for plaintiff in error, cited Story 
on Prom. Notes, sec. 822. Edw. on Bills, pp. 602, 
608. Ransom v. Mack, 2 Hill, 587. Sheldon v. Bur- 
ham, 4 Hill, 129. 5 Hill, 236. Treland v. Kip, 10 
Johns., 490. Same Case, 11 Johns., 231. Eddy v. 
Jump, 6 Duer, 492. La Porte v. Laudry, 5 La., 359. 
Louisiana St. Bank v. Rowell, 6 Martin, 506. Patrick 
v. Beasley, 6 How. (Miss.), 609. Clay v. Oakley, 5 
Martin (La.), 139. Shelburn Nat. Bank v. Townsley, 102 
Mass., 177. Farmers’ Bank v. Battle,4 Humph., 86. 
Barker v. Hall, Mart & Yerg, 183. Hogatt v. Bingaman, 
7 How. (Miss.), 568. Bowling v. Harrison, 6 How. 
(U. 8.), 248. 
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E. Wakeley, for defendant in error, cited Bank v. 
Lawrence, 1 Pet., 578. Jones v. Lewis, 8 Watts & Serg., 
14. Timms v. Delisle, 5 Blackf., 447. Bell v. Bank, 
7 Id.,457. Forbes v. Smith, 2 Rich. (8. C.), 838. Walker 
v. Bank, 8 Mo., 704. Barrett v. Hvans, 28 Mo., 323. 
Bank v. Hverett, 1 Met. (Ky.), 658. 


Coss, J. 


Several questions are presented by the record in this 
case; but as one of them appears to me to quite over- 
shadow the others in point of importance, and the 
conclusion reached in its examination being decisive 
of the case, I deem it unimportant to consider the 
others. 

The district court found “ that the said Samuel Haw- 
ver and R. M. Forbes were respectively duly notified 
of such presentment, non-payment, and refusal, and 
that the plaintiffs would look to them respectively for 
payment of the same, with damages and costs. 

“That at the time of such presentment and notifi- 
cation the said R. M. Forbes resided about one mile, 
or one and a quarter miles, outside of the corporate 
limits of the city of Omaha, in the state of Nebraska, 
where the said bank was situated and did business, 
and said draft was payable, and where the notary 
hereinafter mentioned resided, and that said R. M. 
Forbes had no regular or usual place of business in 
said city; that the post-office at which he then ob- 
tained his mail was the post-office in the city of 
Omaha, and which was the nearest post-office to his 
residence, and about three miles therefrom. 

“That on the evening of October 23, 1871, when 
the note was presented for payment, one William 
Wallace, a notary public and agent of the plaintifts’ 
bank, deposited in the post-office at Omaha notice in 
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due form of the presentment and dishonor of said 
draft, and that plaintiff would look to him for pay- 
ment thereof, directed to the said R. M. Forbes at the 
post-office in Omaha, with the postage thereon paid.” 

Thus, while the court finds that the said Samuel 
Hawver and R. M. Forbes were respectively duly no- 
tified of such presentment, non-payment, refusal, etc., 
it does not fail to put us in possession of the facts 
upon which it bases such finding, so far as the plain- 
tiff in error is concerned; and the question, whether 
such facts do sustain the finding that the plaintiff in 
error was duly notified, is in my opinion the control- 
ling one in this case. 

While the evidence of the fact of the depoatihe of 
the notice in the post-office is not by any means clear, 
yet, as the same was deemed suflicient by the trial 
court, I will confine my examination to the question 
whether such fact, taken in connection with the collat- 
eral facts and circumstances surrounding this case, 
constitutes legal notice. This question has often been 
before tbe courts of several of the states of the Union, 
and once before the supreme court of the United 
States. It has not been previously brought before this 
court, and as the views and decisions upon it of the 
several state and federal courts are altogether conflict- 
ing and irreconcilable, this court should be free to de- 
cide it in this case, as may seem most likely to meet 
the ends of justice, and at the same time establish a 
precedent the least liable to lead to unfairness or 
abuse. 

The question may be fairly stated thus: whether, 
where the drawer or indorser of a draft, note, or bill 
of exchange resides outside of the corporate limits of 
a city or village, which is the place of,dishonor of 
such draft, note, or bill of exchange, but nearer to the 
post-office in such city or village than to any other 
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post-office, notice of the dishonor of such draft, note, 
or bill of exchange can be legally given to such drawer 
or indorser by depositing the same in such post-office, 
directed to such drawer or indorser. 

In the case of Ireland v. Kip, which was twice be- 
fore the supreme court of the state of New York (10 
Johns., 489, in 1818; and 11 Id., 281, in 1814), it was 
held that, where the indorser to be charged resided at 
Kip’s Bay, within the corporate limits of New York 
City, but ouside of the compact portion of the city, 
and where the letter-carriers did not deliver letters, but 
had a place of business on Frankfort street, within the 
compact part of the city, where he had directed the 
letter-carriers to leave all of his letters, and the notice 
of dishonor was put into the post-office in New York 
City, directed to the indorser at his place of business 
on Frankfort street, the same was not sufficient notice 
of the dishonor of the bill to charge the indorser. In 
the opinion the court uses this language: “The inva- 
riable rule with us is that when the parties reside in 
the same city or place, notice of the dishonor of bills 
or notes must be personal, or something tantamount, 
such as leaving it at the dwelling-house or place of 
business of the party, if absent. If the party to be 
served by a notice resides in a different place or city, 
then the notice may be sent through the post-office to 
the post-office nearest the party entitled to the notice.” 
The authority of this case has never been shaken; but 
unfortunately, when the courts came to apply it to 
cases like the one at bar, they separated widely; the 
supreme courts of New York, Connecticut, Massachu- 
setts, Maine, Louisiana, and Tennessee, holding in 
effect that the words city or place, as used by the 
court in Jrekand v. Kip, should be understood as mean- 
ing the place in fact rather than in law, and that the 
indorser or maker entitled to notice of dishonor must 
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be served personally, or by leaving the notice at his 
residence or place of business, unless he resides nearer 
to some other post-office, in which case notice may be 
sent to him by mail. 

Say the court, per Bronson, J., in Babcock v. Burn- 
ham, 4 Hill, 129: “* ¥* The post-office is not a place 
of deposit for notices to indorsers, except where the 
notice is to be transmitted by mail to another office.” 

In Ransom v. Mack, 2 Hill, 587, the same judge, in 
delivering the opinion of the court, uses the following 
language: ‘The corporation limits of our cities and 
towns have, I think, less to do with this question than 
the mail arrangements of the general government, and 
the business relations of our citizens. Whether mail 
service is good or not does not depend upon the in- 
quiry whether the person to be charged resides within 
the same legal district, but upon the question whether 
the notice may be transmitted by mail from the place 
of presentment or demand to another post-office where 
the drawer or indorser usually receives his letters and 
papers.” 

In the case of Zhe Shelbourne Falls National Bank v. 
Townsley, 102 Mass., 177, decided in 1869, Amgs, J., 
delivering the opinion of the court, says: ‘The letter 
was left at the post-office, not for the purpose of being 
transmitted by mail to another town or post-oflice, and 
not to go into the hands of any official carrier charged 
with the distribution of letters at the dwelling-houses 
and places of business of the inhabitants of the vicin- 
ity; on the contrary, it did not go into the mail at all, 
but was simply deposited at the Shelbourne Falls 
post-office, to remain there until called for by the de- 
fendant. 

“We do not find that any case has gone so far as to 
decide that notice through the post-office may be given 
in the same manner, and with the same allowance of 
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time, where both parties reside in one town, or resort 
to the same post-office, as where they reside in differ- 
ent towns communicating with each other by regular 
mails. There may be but little practical difference in 
this respect between letters left for deposit and those 
left for transmission. But we do not feel at liberty 
for such considerations to disregard distinctions, even 
though they appear somewhat arbitrary, or attempt to 
improve rules that have become settled by judicial 
decisions and the usage of business. * * In the 
instructions which were given to the jury this distinc- 
tion appears to have been overlooked, and they may 
have given their verdict under the impression that a 
drop-letter left at the post-office after the close of the 
business day on the 11th, and not likely to be received 
until the 12th, would be reasonable notice, even though 
the plaintiff bank had received the same as early as 
the 10th; in other words, that the rule as to post-office 
notifications, where both parties reside in the same 
town or village and resort to the same post-office, and 
where no system of distribution by means of letter- 
carriers has been established, would be the same as if 
they lived in separate towns having regular communi- 
cation by mail. Upon this point, therefore, the de- 
fendant’s exceptions must be sustained.” 

In the case of the State Bank v. Rowell, 6 Martin 
(N. 8.), 267, the supreme court of Louisiana by Porter, 
J., who delivered the opinion, say “* * * The case 
has been well argued, but the reasoning of the coun- 
sel, in our opinion, rested entirely on an incorrect view 
of the obligation contracted by an indorser of instru- 
ments of this kind. The obligation which such an act 
creates is strictly a conditional one, and that condition 
is that he will pay the money in case the maker does 
not, provided due notice is given to him of the default 
of the former. By the lex mercatoria this fact must be 
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proved by establishing that knowledge of the failure 
of the principal to pay was communicated personally 
to the indorser, or that inforrnation to that effect was 
left at his house. A relaxation of this rule has been 
introduced for the convenience of trade, when the in- 
dorsers live at such a distance that their residence is 
nigher another post-oftice than where the holder lives; 
in such cases it is sufficient to send by mail a notice 
directed to the indorser.”’ 

All of these cases, and many others cited in the brief 
of counsel, seem to hold that where the person whose 
duty it is to give the notice and the one to be charged 
by the notice both reside within the same post-office 
delivery—a term well understood in this country—that 
then the notice must be served personally, or left at 
the residence or place of business of the person to be 
charged, and that the post-office can only be resorted 
to in cases where the person to be notified resides 
nigher to, or is in the habit of receiving his mail mat- 
ter at another post-office, to which the notice may be 
sent by mail. And this I believe to be the correct rule. 

It is true there are many decisions the other way, 
and as a question of authority, it would be one quite 
difficult to decide. The supreme court of the United 
States, and those of Pennsylvania, Indiana, Missouri, 
and, as is claimed, South Carolina, have held to the 
contrary—that when the person to be notified resides 
outside of the legal limits of the town, city, or village 
where the party giving the notice resides, but nigher 
thereto than to any other post-office, or is in the 
habit of resorting to the post-office in such town, city, 
or village for mail matter, that then the notice may be 
legally served on him by depositing the same in such 
post-office, directed to the party to be notified at the 
post-office where the same is deposited. 

In enumerating the states where this question has . 
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been decided either way, Ido not include Kentucky, 
because that state is about equally divided on the 
question. The former view having been taken by the 
old supreme court presided over by C. J. John Boyle 
in 1832, and the latter by the supreme court of that 
state in 1858 in an exhaustive opinion by Judge Btiles. 
Nor do I include Mississippi, where the question has 
been several times before the supreme court, and 
where, unfortunately, the holdings have not been uni- 
form. But their latest two, and I think, best reasoned 
cases follow New York, Massachusetts, &c. 

But all the cases, as well those which hold the lat- 
ter as the former view, agree in this, that where the 
person to be notified resides in the same city or village 
with the person whose duty it is to give the notice, 
then notice cannot be given through the post-office. 

Having carefully examined all of the cases cited by 
counsel, I have failed to find any sufficient reason, or 
indeed any reason, for a distinction in this respect be- 
tween persons residing within the city or village limits 
and those who, though living outside of such limits, 
are within the post-oflice delivery. 

Had this court the power to change the law it 
might be worth considering whether it would not be 
well to provide that all notices might be served through 
the post-office. But were any change in that direc- 
tion contemplated certainly no one would think of 
excluding from its operation only those who, from the 
contiguity of their residence to the post-office as well 
as from the nature of their business pursuits, are the 
most unlikely to be incommoded by such change. 
Those inhabitants of a city or village who are at all 
likely to draw or indorse commercial paper generally 
keep themselves in daily intercourse with the post- 
office, and when not absent from home would nearly 
always receive a notice posted to them at their own 
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post-office the same or the next day. But this can- 
not be said of those who live in the country. They 
as a rule seldom go to the post-office oftener than 
once a week to receive their weekly newspaper, or 
less often, as called for by the needs of family corres- 
pondence. Persons thus situated would not gen- 
erally receive a notice of protest through the post- 
office in time to answer the purposes for which notices 
are required, to-wit: to give the indorser or drawer a 
fair start with others in pursuit of the property of a 
defaulting principal. Again, the inhabitants of cities 
and villages who draw or indorse commercial paper 
are as a rule business men, who do it as a part of 
their regular business, and carefully note and watch 
the dates of the maturity of such paper, and whether 
or not it is duly honored. While many farmers and 
other inhabitants of the country are in the habit of 
becoming accommodation indorsers for business men, 
they keep no dates, but rely confidently on their 
principal to protect their paper. To such, a prompt 
and certain notice of dishonor often may save them 
from ruin. 

It is true that the rule is well settled that where the 
person entitled to notice resides so far away from the 
place of dishonor that his place of residence is nearer 
to another post-office, or where he habitually resorts 
to another post-office for mail matter, then notice may 
be sent to him by mail. This arises from the nature 
and necessities of the case; and besides, it is a fair pre- 
sumption, where a person draws or indorses commer- 
cial paper payable at a distant bank or place, that he 
thereby impliedly agrees to receive notice of its dis- 
honor through the post-office, the usual channel of 
communication between distant points. But not so 
an indorser of paper payable at a bank situated within 
his own post-oflice delivery. 
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In most of the cases where the courts have come to 
a conclusion different from that which I have been 
able to reach in the examination of this question, they 
give as a controlling reason for such conclusion that 
to require personal notice or its equivalent to indor- 
sers residing outside of the limits of cities and vil- 
lages would be to lay an additional burthen upon the 
holder. Iam unable to accord much weight to this 
reason. Notaries’ fees for protest and notice, includ- 
ing mileage, follow the protested paper; and the costs 
of sending a notary or special messenger to serve a 
notice anywhere within the delivery of any post-office 
in the settled portion of the country would be but 
trifling compared to the amount generally involved, 
and I think it affords a fair application of the maxim, 
de minimis non curat lex. 

As to the point that, although the plaintiff in error 
may not have been legally notified, he afterward 
waived such notice, I have only to say that no such 
waiver was found by the district court, and had it 
been I do not think that there was sufficient evidence 
to have sustained it. 

The judgment of the district court is therefore re- 
versed and a new trial ordered. 


REVERSED AND REMANDED. 
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Mentor A. Brown, PLAINTIFF IN ERROR, V. ELIZABETH 
E. Brown, DEFENDANT IN ERROR. 


1. Jurisdiction: acTion ror pivorce. Action for divorce 
commenced in Gage county, where plaintiff resides. Summons 
issued to the sheriff of, and served on the defendantein, Nuck- 
olls county. Held, that the action was properly brought in 
Gage county, and that the service on defendant in Nuckolls 
county gave the court jurisdiction of the person of the defend- 
ant. 


: SERVICE OF SUMMONS: RETURN. The return on 
the summons was as follows: ‘‘On the twenty-seventh day of 
August, 1879, I served the within writ of summons on the 
within named Elizabeth E. Brown, by reading and delivering 
a true and certified copy of the original, with all the indurse- 
ments thereon, us required by law.” Held, that in the absence 
of objection or motion to quash for insufficient return, the ser- 
vice was good. 


Error from Gage county. 
Hale § Hardy, for plaintitt in error. 
Colby ¢ Hazlett, for defendant in error. 


Coss, J. 


The-principal question arising in this case is, whether 
m an action for divorce a summons may issue directed 
to the sheriff of, and be served on the defendant in, a 
county other than that in which the plaintiff resides 
and in which the action is brought. 

Section 7 of chap. 19, General Statutes, page 845, 
provides as follows: “ A divorce from the bonds of 
matrimony may be decreed by the district court of the 
county where the parties, or one of them, resides,” ete. 

Upon looking into the petition it appears that the 
plaintiff and defendant intermarried at Beatrice, Gage 
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county, in 1878; that they continucd to be residents of 
the state of Nebraska up to the time of the commence- 
ment of the action, and that at that time the plaintiff 
was a resident of Gage county. The ground for di- 
vorce set up in the petition is extreme cruelty. The 
several acts of cruelty are charged to have been com- 
mitted at Beatrice, Gage county, covering a period of 
time extending up to within twenty days of the com- 
’ mencement of the action. Nothing appears to show 
that the defendant had changed her residence from 
Gage county, or that she resided in any other county. 
But the summons issued from the district court of 
Gage county was directed to the sheriff of Nuckolls 
county and served on the defendant in the latter 
county. 

The language of the section above quoted would 
seem to give the district court of the county of the 
residence of the plaintiff jurisdiction, and I fail to see 
any objection to such jurisdiction in the nature of the 
case or in the policy of the law. Indeed, I think that 
this case furnishes an apt illustration of the reasona- 
bleness if not of the necessity of such an enactment. 

Taking the allegations of the petition for true, as 
we must for the purpose of considering the question 
now before us, the county of Gage is the proper place 
of trial. That county is the place of the legal resi- 
dence of the family; the parties were married there, 
and the acts which are claimed to constitute a ground 
for divorce were committed there. 

The case at bar probably does not come within the 
express provisions of the statute for the service of 
summons outside of the county where it is issued. 
But it is clearly within the power of a court of equity, 

‘in the absence of statutory provisions, to direct a 
summons or subpeena to be served anywhere in the 
state, and I think that the process having been issued 
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to the sheriff of Nuckolls county and served there, in 
the absence of any suggestion of unfairness or want 
of due notice in point of fact on the part of the de- 
fendant, the district court should have held such ser- 
vice good; for the court having jurisdiction of the 
cause, and the defendant being actually before the 
court by counsel, it was an idle ceremony to turn the 
parties out of court to await the doing of that by order 
of the court which had already been done without 
such order. 

The defendant in error makes the further point that 
the return of the officer who served the summons does 
not show a proper and legal compliance with the 
statute. 

The officer certifies that ‘“‘on the twenty-seventh 
day of August, 1879, I served the within writ of sum- 
mons on the within named Elizabeth E. Brown, by 
reading and delivering a true copy of the original 
with all the indorsements thereon, as required by law.” 
This.retarn would probably have been quashed had a 
motion for that purpose been made, unless the same 
could have been amended according to the facts, so as 
to comply with the law. But in the absence of such 
motion the court could take no notice of the want of 
formality of the return. 

‘The judgment of the district court snstaining the 
motion of defendant, and ruling and deciding that it 
had no jurisdiction of said cause for the reasons as- 
signed in said motion, is reversed, and the cause re- 
manded, with direction to the district court to proceed 
therein in accordance with law. 


REVERSED AND REMANDED, 
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ELLEN YouNG, PLAINTIFF IN ERROR, Vv. GeorGE E. 
PRITCHETT, DEFENDANT IN ERROR. 


Practice: FINDING: EvIDENCcE. To justify a reversal of the 
finding and judgment of a trial court upon questions f fact 
the plaintiff in error must at least show a clear preponderance 
of testimony against such finding and judgment. 


Error to the district court for Platte county. Tried 
below before Post, J. 


Marlow ¢ Munger, for plaintiff in error. 
George E. Pritchett, pro se. 
Coss, J. 


There is but one point presented in this case. Was 
there sufficient evidence before the district court to 
sustain the judgment? This is a case in error brought 
to this court by the plaintiff below. She brought her 
suit in the district court, where of course she had the 
affirmative of the issue there, which the court found 
against her. And coming here on error to have the 
finding and judgment of that court reversed, she again 
has the attirmative, and to succeed must at least show 
a clear preponderance of testimony against the con- 
clusions arrived at by the district court. 

On the first day of June, 1878, the county court of 
Platte county rendered a judgment by confession 
against the plaintiff and John G. Compton as defend- 
ants, and in favor of George E. Pritchett (the defend- 
ant in this action) as plaintiff’ The object of the suit 
in the district court is to enjoin that judgment. The 
controlling fact alleged by the plaintiff is that she did 
not confess this judgment, and this case turns entirely 
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on the fact whether she did or not. The testimony 
is very conflicting. I do not think that it would 
tend to the enrichment of legal science or indeed pro- 
mote any worthy purpose to enter into particulars and 
point out the contradictions or animadvert upon the 
motives of parties or witnesses. But I will content . 
myself by saying that after a careful study of the tes- 
timony I am not prepared to say that the district 
court decided—much less that it is clearly—wrong. 

In the case of Seymour v. Street, 5 Neb., 85, this 
court, in its opinion by the present chief justice, say: 
_ The rule is well settled that the findings of a court, 
when substituted for a jury, are entitled to the same 
weight as the verdict of the latter; and a verdict will 
not be set aside on the ground of an erroneous find- 
ing, unless it is clear that such is the case. Mer- 
rick v. Boury, 4 Ohio State, 60. And a mere differ- 
ence of opinion between the court and jury will not 
warrant the former in setting aside the finding of the 
latter. MMceG'astrick v. Wason, Ibid., 566. The cor- 
rect rule appears to be that if the verdict or finding 
is clearly wrong it should be set aside; but if we only 
doubt its correctness it will not be disturbed.” 

In the case of Brown v. Hurst, 3 Neb., 858, the 
court, by then chief justice Lag, say: “The jury 
who try the cause, and the court before whom it is 
tried, have much better opportunities to determine the 
credibility and effect of testimony than we possess, 
and we ought therefore to hesitate before disturbing 
a verdict rendered by a jury and confirmed by a court 
possessing such advantages merely because there is 
an apparent conflict in the testimony.” Citing Breese 
v. The State, 12 Ohio State, 146. “A verdict will not 
be set aside merely because the court is inclined to 
differ with the jury upon the weight of the evidence. 
* * *7” The same principle is laid down by the 

25 
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then chief justice in the opinion of the court in High 
v. Merchants Bank, 6 Neb., 155. 

The above, which may be regarded as the settled 
law of this court, applies with great force to this suit, 
which is brought to impeach and perpetually enjoin 
the judgment of a court of record possessing large 
and varied though limited jurisdiction. And there 
are many local and temporary circumstances surround- 
. ing the case not very clearly set forth in the reported 
testimony, but which no doubt were evident to the 
learned and careful judge who tried the cause in the 
district court, and probably had some weight to ena- 
ble him to reach his conclusions. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 
MaxweEL., Cu. J., dissenting. 


I cannot give my assent to the conclusion reached 
by the majority of the court. It appears from the bill 
of exceptions that on the 20th day of May, 1878, an ac- 
tion was commenced in the County Court of Platte 
County by George E. Pritchett v. John G. Compton 
and the plaintiff; that a summons waa issued and 
served on John G. Compton, but at his request was 
not served on the plaintiff. 

It also appears that the plaintiff had signed a note 
as surety for Compton, in favor of Morgan & Gallagher, 
and it is conceded that she did not sign the note on 
which the judgment sought to be enjoined was recov- 
ered, and that her name on the note was a forgery. 
The plaintiff testifies that: on the first day of June, 
when the judgment was rendered, Compton came to 
her and informed her that he had arranged matters so 
as to have her released from the note to Morgan & 
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Gallagher; “that Judge Higgins would be in his of- 
fice at three or half past three o’clock in the afternoon 
and he would release her,” etc. 

It also appears from the testimony of Judge Hig- 
gins, that on the day in question he was driving out of 
town, “going somewhere out of town, I forget where— 
perhaps Jackson. Mr. Compton came to me and in- 
formed me that Mrs. Young was coming down to the 
office to confess judgment on those notes. I believe 
he got in the buggy with me and I turned around and 
came back towards the court-house. After he got in 
I saw Mrs. Young in a buggy, and we all came down 
to the court-house. * * ™* Ithink I opened my 
desk and stood up—I am not very clear about my po- 
sition, but that is my best impression about standing 
up and sitting down—and I took this paper and called 
the case. * * I read the title of the case, ‘George 
E. Pritchett v. John E. Compton, and Ellen Compton,’ 
and the petition, and stated the amount, and asked her 
if she confessed judgment for that amount in favor of 
the plaintiff. She said, ‘Yes.’ That is about the 
whole of it.” Ihave given above the most damaging 
testimony of Judge Higgins, which was much weak- 
ened by further examination. 

He also testifies as to the assent, “I don’t remember 
whether she said ‘ Yes,’ or ‘she did.’ She assented to 
it. I don’t know whether she used the word ‘ Yes,’ or 
the words ‘I do.’ I know she assented to it.” From 
which it very clearly appears that he had no distinct 
recollection in regard to the matter. He also testifies: 

Q. You of course can’t swear that she understood 
actually what she was doing? You believe she under- 
stood it? 

A. Yes, sir; I felt sure she did. 

Q. You can’t swear she did understand it? 

A. I wouldn’t want to swear to it. That would be 


856 SUPREME COURT OF NEBRASKA, 


Young v. Pritchett. 


swearing to something beyond my intelligence alto- 
gether. 

What a commentary on the confession of a judgment! 

Section 483 of the Code provides that “any person 
indebted, or against whom a cause of action exists, 
may personally appear in a court of competent juris- 
diction, and with the assent of the creditor, or person 
having such cause of action, confess judgment there- 
' for.” A court obtains jurisdiction only in the manner 
provided by law. ‘Where there is no general appear- 
ance, a summons must be issued and legally served 
upon the defendant to authorize the court to render 
judgment. 

Suppose a summons is legally issued, but is served 
by reading the same to the defendant, a judgment ren- 
dered by default on such service would be void, be- 
cause the statute requires the service to be made by 
copy. Where jurisdiction is acquired by the appear- 
ance of the defendant, it must be a general appearance 
in the action. Suppose no summons has been issued, 
will the mere presence of the defendant in the court- 
room at the time the case is called authorize the court 
to proceed and render judgment against him? No 
one will contend that such is the case. Although the 
debtor has notice that such judgment has been ren- 
dered, yet it will be absolutely void. Suppose a note 
is sent to a county judge for collection, and he notifies 
the maker of the same, who calls at his office and 
informs the judge that he is justly indebted thereon, 
can the court proceed without the request of the de- 
fendant to render judgment against him? The ques- 
tion suggests the answer. He cannot, because there 
hag been no appearance for that purpose by the de- 
fendant. The court on its own motion cannot insti- 
tute proceedings for confessing judgment. It is a pro- 
ceeding under a special power, and cannot and should 
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not be extended by implication. Let us apply these 
principles to the case at bar. 

The note upon which the judgment was rendered 
against the plaintiff was a forgery. She swears posi- 
tively that at that time she had no knowledge of its 
existence. It may well be asked how a party could 
confess judgment upon an instrument of which they 
had no knowledge whatever. All the testimony shows 
that she did not inform the county judge that she 
wished to confess judgment, and she swears positively 
‘that the only object of her going to the county judge’s 
office was to be released from the Morgan & Gallagher 
note, as she had been informed that was the proper 
mode of release. That she did not hear Pritchett’s 
name mentioned, and did not understand the proceed- 
ings, and supposed it merely a form that had to be 
gone through with to discharge her from the note. 
And the proceedings in the county court seem to 
have had none of the solemnity of a trial. The judge 
standing up, hurriedly reads the title of a case and 
the petition, and asks her if she assents thereto. No 
judgment was entered at that time. The judge evi- 
dently acted honestly in the premises. He had been 
informed by Comptori, the man who is proved to 
have forged the plaintiff’s signature, that she wished 
to confess judgment. Compton at that time appears 
to have been regarded as an honorable man, although 
evidently a villain. Compton is shown by the testi- 
mony of a number of witnesses to have sworn to what 
is untrue, in respect to matters of which he could not 
be mistaken, and the maxim falsus in uno falsus in om 
nibus clearly applies to his testimony. Dell v. Oppen- 
heimer, 9 Neb., 454. 

The judge, thus taking it for eranted that the plain- 
tiff had come for the express purpose of confessing 
judgment, was evidently thrown off his guard, and did 
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not investigate the question of jurisdiction, nor ask 
questions of the plaintiff which he otherwise would 
have done. But as neither she nor any one for her 
appeared in the action the court had no jurisdiction, 
and the judgment is in my opinion void. There are 
other grounds, such as the failure of the court to ren- 
der judgment in the proper time, on which the judg- 
ment should be reversed, but I cannot discuss them 
without extending this opinion to too great a length. 
In my opinion great injustice has been done the plain- 
tiff. The finding of the court below is clearly against 
the evidence and the judgment should be reversed. 


JuLius TREITSCHKE, PLAINTIFF IN ERROR, V. THE 
WESTERN GRAIN Co., DEFENDANT IN ERROR. 


1, Waiver of error. A waiver or release of error, occurring 
after final order or judgment, should be pleaded and not set up 
by affidavit; but if stated in affidavits, without objection, it is 
too late on the hearing to object to the form of the proceedings. 


s 


; PROCEEDINGS IN ERROR. After confirmation of a sale 
under a decree of foreclosure, a decree was made directing pay- 
ment of the deficiency, and awarding execution against T. and 
others. TT. thereupon obtained an injunction, which was after- 
wards dissolved, and an execution was thereupon levied upon 
his goods. He then entered into an agreement with the at- 
torneys for the creditor to settle the entire matter, by paying 
nearly one-half of the amount due on the execution in rent to 
become due, and secured notes, and the rest in cash, the creditor 
to deliver to him the injunction undertaking upon which he 
was liable, and to assign the decree to enable him without suit 
to compel contribution from a co-surety. Held, that the agree. 
ment was in the nature of a compromise, and that T. could not 
thereafter prosecute a petition in error to reverse the decree 
directing payment of the deficiency. 
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Morion to dismiss proceeding in error. 
Thurston ¢ Hall, for the motion. 


A. Swarizlander, contra. 
Maxwetu, Cu. J. 


On the 6th day of December, 1876, the defendant 
herein obtained a decree of foreclosure for the sum of 
$1,785,58, and $70.00 attorney’s fees, against OC. Wey- 
muller, Margarett Weymuller, Martin Jetter, and the 
plaintiff herein, in the district court of Douglas county. 
The amount realized from the sale of the mortgaged 
premises appears to have been inconsiderable, and 
after a sale and confirmation thereof, the court, on the 
81st day of March, 1880, made an order, of which the 
following is a copy: “and there still remaining due 
to the said Western Grain Company the sum of two 
thousand six hundred and forty-three dollars and four 
cents, it is considered that it recover the same from 
the defendants Charles Weymuller, Martin Jetter, and 

‘Julius Treitschke, and execution is awarded therefor.” 

On the 20th day of April, 1880, the plaintiff herein 
filed a petition in said cause in said court, praying for 
a vacation of the order awarding execution for the de- 
ficiency and praying for an injunction. A temporary 
order of injunction was granted, which on the 28th 
day of the same month was dissolved. An execution 
was thereupon issued and levied upon the goods of 
the plaintiff. He then applied to Messrs. Thurston & 
Hall, the attorneys for the grain company, and said he 
had enough of law and wanted tosettle. A settlement 
was thereupon agreed upon, the Grain Company sur- 
rendering the undertaking for an injunction, and tak- 
ing an assignment of certain mortgages for the sum of 
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$616.00, and of certain rents to become due amounting 
to $360.00, the plaintiff paying the remainder in cash, 
and taking an assignment of the decree to himself. 
Armed with this assignment, he obtained from Jetter 
secured notes for one-half of the deficiency, the plain- 
tiff claiming that he and Jetter were merely sureties 
for Weymuller. After this settlement and contribu- 
tion from Jetter, the plaintiff filed a petition in error 
in the supreme court to reverse the decree of the dis- 
trict court awarding execution for the deficiency. The 
attorneys for the defendant now file affidavits setting 
forth the above facts as to a compromise and settle- 
ment of the controversy, and move to dismiss the 
proceedings in error. To these affidavits the plaintiff 
files others in reply, denying certain legal conclusions 
- therein stated, but failing to deny the facts alleged. 
Objection is now made that these facts are set forth by 
affidavit, and not by plea. 

Matters arising since the rendition of the judgment, 
which operate as a waiver or release of errors, should 
be pleaded, and to the plea thus made the adverse 
party may file a reply. But when such facts are set up 
by affidavit and no objection is made on that ground, 
it is too late to object on the hearing to the form of 
procedure. 

The second question presented for our considera- 
tion is as to the character of the transaction between 
the plaintiff and the defendant. Was it a mutual com- 
promise, and binding upon the parties? Compromise 
is defined as “an agreement made between two or 
more parties as a settlement of matters in dispute 
between them.” 1 Bouv. Law Dict., 308. In this 
case the grain company surrendered the undertaking 
in the injunction proceedings to the plaintiff, and ac- 
cepted from him part payment of the decree in mort- 
gages and other claims, and at his request assigned 


JULY TERM, 1880. 361 
The State v. Furnas County. 


to him the decree in question, and all this was done 
under an agreement that the settlement was to be 
final, Can he now, after receiving and retaining 
the benefits of the settlement, repudiate the same, and 
proceed in this court to have the decree of the dis- 
trict court awarding execution reviewed? We think 
not. Nor does the fact that the sheriff had levied on 
the plaintiff’s goods make any difference. Had he 
been compelled to pay the amount due on the execu- 
tion in cash in order to release the levy he would not 
be precluded from prosecuting a petition in error in 
this court. But having, under the pretext of a settle- 
ment, induced the creditor to surrender advantages, 
and accept payment of nearly one-half of the claim in 
notes and claims, and make an assignment of the de- 
cree to him, he is not in a position to insist upon errors 
in the order awarding execution. The prevention of 
litigation is a sufficient consideration for a compro- 
mise, and the court will not inquire into the character 
and value of the different claims, where there is no 
fraud, for the purpose of setting aside the settlement. 
The motion to dismiss the proceedings in error is sus- 
tained. 


JUDGMENT ACCORDINGLY. 


Tue State, Ex REL. Haasere, v. Tae County Commis- 
SIONERS OF Furnas County. 


Claims against County: POWER oF COMMISSIONERS. One H. 
filed a claim against the county of F. for certain services ren- 
dered in 1879. In July, 1880, he applicd to the county com- 
missioners of said county to allow the claim, which they re- 
fused to do upon the ground that claims fer services rendered 
in 1879 could not be paid out of the levy of 1880. On applica. 
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tion fora mandamus, held, 1. That the commissioners could 
not be compelled to audit an account, but in a proper case 
could be compelled to act thereon. 2. That as the owner of 
the claim or a tax payer could appeal from their decision al- 
lowing or rejecting a claim against the county, an admission 
by them of the justness of the claim could not prevent such 
appeal. 8. That the relator was entitled to be paid for his 
services out of the levy for 1880. 


OrIGInaL application for mandamus. . 
Bane § Harvey, for the relator. 

W. S. Morlan, for the respondent. 
Maxwe, Cu. J. 


The relator was the assessor of Arapahoe precinct, 
in Furnas county, in the year 1879, and in the month 
of June of that year presented his account to the 
county commissioners of said connty for the sum of 
$80 for said services. The account has not yet been 
allowed. In July, 1880, the relator requested the de- 
fendant to audit and allow said account and issue a 
warrant therefor upon the general fund of said coun- 
ty, which they refused to do upon the ground that 
they had no power to disburse any of the funds levied 
during the year 1880 in payment for services performed 
for the county prior to that year. The relator prays 
for a writ of mandamus to compel the defendants to 
audit said claim and issue a warrant therefor. On 
the hearing of the cause it was agreed by the parties 
that the claim was just and a proper charge against 
the county, and they desired the court to decide only 
upon the question of compelling the commissioners to 
issue a warrant for the amount of said claim. 

Section 33 of the act concerning counties and coun- 
ty officers (Laws of 1879, 865) provides: “Upon the 


JULY TERM, 1880. 863 


The State v. Furnas County. 


allowance of any claim or account against the county 
the county board shall direct the county clerk to draw 
. a warrant upon the county treasury in payment thereof, 
such warrant to be signed by the chairman of the 
county board, countersigned by the county clerk, and 
sealed with the county seal, but the same shall not be 
delivered to the party until the time for taking an ap- 
peal has expired, and if such appeal be taken, then 
not until the same shall have been determined.” 

Section 37 provides that: ‘“‘ When the claim of any 
person is disallowed in whole or in part by the county 
board, such person may appeal from the decision of 
the county board to the district court of the same 
county by causing a written notice to be served on the 
chairman within twenty days after making such decis- 
ion, and executing a bond to such county with suffi- 
cient surety,” etc. 

Section 88 provides that “any tax payer may like- 
wise appeal from the allowance of any claim against 
the county by serving a like notice, and giving a bond 
similar to that provided in the preceding section.” 

It will thus be seen that county commissioners can- 
not be compelled to audit a claim against the county, 
but in a proper case may be compelled to act thereon ; 
and even if the claim is audited they cannot be com- 
pelled to issue a warrant therefor and deliver the same 
to the owner of the claim until after the expiration of 
twenty days from the date of the allowance of the 
claim. And an admission on the part of the commis- 
sioners that the claim is just does not obviate the pro- 
visions of the statute providing for an appeal from 
their decision. This being the case, the application 
does not state facts sufficient to entitle the relator to 
the writ. The relator, so far as appears from this ap- 
plication, is entitled to be paid for his services out of 
the levy of 1880; and if the claim in question had 
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been audited as required by law the commissioners in 
@ proper case would have been compelled to issue a 
warrant therefor. 

The writ must be denied. 


° 


WRIT DENIED. 


Sotomon C. Ros, PLAINTIFF IN ERROR, V. DANIEL H. 
O’ LINN, DEFENDANT IN ERROR. 


Statute of Frauds. The servant of A was injured by the wrong- 
ful act of B. A physician was called in by B, who went to 
A’s house, where the servant lay, and performed medical ser- 
vices, immediately after which A told him that B was respon- 
sible for the accident, adding: ‘‘ But you need not be at all 
alarmed, I will see that you are paid,” and the physician con- 
tinued treating the patient until he was cured. Held, That 
the promise of A was void under the statute of frauds. 


Error to the district court for Washington county. 
Tried below before Savaasg, J. 


Jesse T. Davis, for plaintiff in error. 


Carrigan g¢ Osborn, for defendant in error. 


Coss, J. 


The plaintiff in this case assigns for error the giv- 
ing of the 4th, 5th, 6th, 7th, and 8th instructions, 
which are in the following words: 

“4, If it was simply an agreement to pay it—if 
some other party primarily liable did not—it was what 
is called a collateral promise or a promise to answer 
for the debt or default of another, and consequently 
void by what is known as our statute of frauds, for 
not being in writing. 
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“<5, Illustration of original and collateral promises 
may be given as follows, which you will understand 
are merely illustrations: If a person says, ‘ Go to that 
pauper and render him services, I will pay you,’ that 
would be an original promise, and need not be in 
writing. If the promise was to render service for 
such a person, ‘he will pay you, but if he does not I 
will,’ that would be a collateral promise, and should 
be in writing to be valid. 

“6. But then. there are cases where the line be- 
tween original and collateral promisés is not so dis- 
tinctly drawn, and then it is for the jury under all the 
circumstances of the case to say from the evidence 
whether the promise was original or not. To decide 
this you should consider the situation of all the parties, 
the language; the question to whom the charge was 
originally made or the credit given is also a very im- 
portant one in determining this fact. 

“7. If you find that defendant Rose directed the 
plaintiff to go on and attend to the injured person 
and promised to see him paid, and you further find 
that such promise was an original one, then your ver- 
dict should be for the plaintiff. 

“8, When a witness is impeached—that is, when 
you find from the evidence that his reputation for truth 
is such that you cannot believe him under oath—then 
you should disregard the testimony of such witness.” 

The plaintiff below was called as a witness on the 
trial in his own behalf, and testified as follows: 

Q. Did you have any conversation with Mr. Rose 
concerning who should pay you? If so, state that 
conversation entire. 

A. Ihad a conversation with Mr. Rose. He stated 
how the accident occurred. He said that a neighbor 
of his, Mr. Whisenand, had driven a cow down in his 
herd. He had a bull in his herd, and Mr.. Whisenand 
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had driven a cow down there against his express or- 
ders before—that is, it was generally understood no 
cows were to go into the herd without express orders 
from himself. In separating this cow from the herd, 
the bull ran against the pony of his herder, and in 
doing so had thrown him off—he being a cripple and 
unable to sit on a horse as a man naturally would. 
That was about the statement he gave as to how the 
accident occurred. Then he went on to state, in the 
bed-room where the man was that had got injured, 
that he was going to see that Mr. Whisenand should 
pay a portion of the bill because he was responsible 
for the accident. After I had adjusted the fracture 
and applied the dressing, we went out to the breakfast 
table. Mr. Rose seemed to be very much excited, and 
he went on and stated in this language, as near as I 
can remember, after telling the circumstances over 
again: “But, doctor, you need not be at all alarmed 
about your bill; I will see that you are paid.” 

Q. Did he say anything about your continuing 
your treatment? ig 

A. He wanted the case attended to, and I did at- 
tend to it, until the fracture was knit and the splints 
removed. 

It is claimed by the plaintiff in error that the above 
testimony brings the case within the provisions of the 
statute known as the statute of frauds, and that the 
promise of plaintiff in error to see that the defendant 
in error was paid is void, because of “such agree- 
ment, or some note or memorandum thereof, ‘not’ be- 
ing in writing and subscribed by the party to be 
charged therewith.” 

To present the point in its true light, it should be 
stated that Ira Lee—the person whose broken thihg 
was set and cured by the defendant in error, a physi- 
cian and surgeon—was the hired laborer of the plain- 
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tiff; that the son of the Mr. Whisenand spoken of by - 
the plaintiff in error, as stated by the defendant in 

error in his testimony, went for a physician by direc- 

tion of his father. Whisenand, when about starting 

his son for a physician, asked plaintiff in error if it 

made any difference which doctor was sent for. He 

replied that he did not know as it made any difference 

to him. Young W. then went for and obtained de- 

fendant in error. 

In the case of Leonard v. Vredenburgh, 8 Johns., 29, 
Chief Justice Kent, in delivering the opinion of the 
court, after citing many English and American cases, 
says: “There are then three distinct classes of cases 
on this subject, which require to be discriminated: 1. 
Cases in which the guaranty or promise is collateral to 
the principal contract, but is made at the same time 
and becomes an essential ground of the credit given 
to the principal or direct debtor. 2. Cases in which 
the collateral undertaking is subsequent to the crea- 
tion of the debt, and was not the inducement to it, 
though the subsisting liability is the ground of the 
promise, without any distinct and unconnected in- 
ducement. Here must be some further consideration 
shown, having an immediate respect to such liability, 
or the consideration for the original debt will not at- 
tach to this subsequent promise * * * 3. A 
third class of cases, and to which I have already al-_ 
luded, is when the promise to pay the debt of another 
arises out of some new and original consideration of 
benefit or harm moving between the newly contracting 
parties.” 

The first two classes are within the statute of frauds, 
but the last is not. 

Although it can scarcely be said that any construe 
tion of the statute of frauds is settled law, yet I find 
the above case so often referred to and cited that I 
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deem it safe to adopt the principles there laid down, 
and if we find the case at bar coming within the same 
and falling within either of the three classes into 
which that eminent jurist has divided the subject, we 
wil! have to follow it. 

It is not claimed, nor could it be, that Rose stood 
in any such relation to Lee as made him liable to pay 
for his (Lee’s) surgical treatment; nor was Rose in any 
manner responsible for the calling of Dr. O’Linn in 
the first place, and so if he is liable at all his liability 
grows out of the contract made after the operation on 
the limb had been performed by the doctor—out of 
the words spoken at the breakfast table. 

The doctor had been called in the middle of the 
night; he had procured a conveyance and driver at 
a livery stable; had been driven sixteen miles, arriv- 
ing there at day-light; had performed an important 
surgical operation, and, as the sequel shows, had done 
it skillfully and well. At this point it is a plain propo- 
sition that somebody was liable to pay the surgeon for 
this service, and it is equally clear that that somebody 
was not Rose. For he stood in no relation to the sub- 
ject of the services and up to this time had done noth- 
ing to render him liable. In the mean time valuable 
services had been performed, for which somebody was 
originally liable to pay. If we stop here there is a 
perfect cause of action for a part of the doctor’s claim, 
but not against Rose. If by speaking the words at 
the breakfast table Rose became liable, what was the 
character of his liability? Certainly not original, be- 
cause we have examined the contract in its original 
state and seen that Rose was not there. So such lia- 
bility must be a collateral one. 

I think that the case falls substantially within the 
second class as divided by C. J. Kent. In the case at 
bar the debt was not created or the contract made by 
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@ single act, like the execution of a note, as in Leonard 
v. Vredenburgh, supra, but extended over a period of 
several weeks. The promise of Rose was made after 
the rendering by the doctor of an important part of 
the services upon which the indebtedness arose, after 
the relation of physician and patient had been estab- 
lished between Dr. O’Linn and Lee, and the relation 
of debtor and creditor between the doctor and who- 
ever was primarily responsible for his employment, 
and we have already seen that that was not Rose. The 
doctor says in his testimony that Rose “wanted the 
case attended to,’’—that is, continued. He does not 
say how he expressed that want. But I think that 
might be inferred from the words used, “I will see that 
you are paid.” The doctor did continue the treatment, 
and such continuation of the treatment was a sufficient 
consideration for the promise to bring the case within 
the said second class. I therefore come to the conclu- 
sion that the case is within the prohibition of the stat- 
ute of frauds; that the promise of Rose not being in 
writing, nor subscribed by him, is void. 

I think the fifth instruction given in the charge to 
the jury in the trial court was calculated to mislead 
the jury in this—that the subject of the illustration, as 
well as the manner of stating it, was calculated to im- 
press two points upon the minds of the jury, neither 
of which was warranted by the testimony: first, that 
Lee was a pauper, and second, that Rose was the orig- 
inal cause of the doctor treating him. 

But I place this opinion squarely on the ground that 
the verdict is not sustained by any legal or binding 
contract. ; 

The judgment of the district court is therefore re- 
versed and the cause remanded for a new trial. 


REVERSED AND REMANDED. 
26 
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It appears from the bill of exceptions that in the 
summer of 1876 one Lee, a minor and cripple, was 
employed by the plaintiff in error to herd his stock, 
and while engaged in this employment, in consequence 
of plaintiff’s bull running against his horse, was 
thrown from the same, producing a fracture of the 
thigh bone. A son of Mr. Whisenand was sent to 
Blair for a doctor to attend Lee, the character of the 
injuries at that time not being fully known. This 
messenger called upon Dr. O’Linn, and requested him 
to go to the plaintiff’s house and attend Lee, which 
he did, arriving there about four o’clock in the morn- 
ing, the distance being about sixteen miles. 

The only question to be determined is, whether or 
not the plaintiff in error employed the defendant in 
error to perform the services set forth in the petition. 
The doctor testifies that: “ After I had adjusted the 
fracture and applied the dressing we went out to the 
breakfast table. Mr. Rose seemed to be very much 
excited, and he went on and stated in this language as 
near as I can remember after telling the circumstances 
overagain: ‘ But doctor, you need not be at all alarmed 
about your bill; I will see that you are paid.’ ” 

Q. Did he say anything about your continuing 
your treatment? 

A. He wanted the case attended to, and I did at- 
tend it until the fracture was knit and the splints re- 
moved. 

On cross-examination he also testified: ““Mr. Rose 
told me that he would make Mr. Whisenand pay a 
portion of the bill. He told me also that I needn’t be 
alarmed about my bill; that he would pay my bill.” 

One Lampher, a disinterested witness, who was 
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present, also testifies: “I think Mr. Rose stated he 
was going to make some one pay part of the bill, for 
he felt he was responsible for it, but if he couldn’t he 
said: ‘Doctor, you needn’t be alarmed at all, for I 
will see that you have your pay.’ ” 

Q. Did he say anything about the doctor attend- 
ing him further? 

A. He said he wanted good care taken of him, and 
he would see that he got his pay. 

It appears from the testimony that Lee (the party 
injured) did not send for the doctor, and no claim is 
made by the plaintiff that the employment was at 
Lee’s request. In determining at whose request the 
services were rendered it will be well to consider that 
the injury was caused by the plaintiff’s bull, an ani- 
mal that he shows to have been dangerous under cer- 
tain circumstances. Suppose instead of personal in- 
juries to Lee his clothing had been entirely destroyed, 
and the plaintiff in error had sent a messenger to Blair 
to obtain a suit of clothes for him, could the plaintiff 
in error resist the payment of the debt by saying that 
the clothing was for Lee? The clothing was sold to 
the plaintiff in error, although another had the ben- 
efit of it. The promise was not to pay the debt if 
another did not, but to pay the debt. Does it make 
any difference because the request was to render pro- 
fessional services and not to furnish goods? Some 
one employed the defendant in error to perform the 
services required. Who did it? It was not Lee. 
Was it the plaintiff in error? In my opinion the tes- 
timony proves conclusively that the services of the de- 
fendant in error in this case were rendered at the re- 
quest of the plaintiff. 

It is not sought in this action to charge the plaintiff 
in error as master, but for services rendered at his re- 
quest. He does not allege that Lee is liable for the debt, 
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but claims that Whisenand should pay, because he drove 
the cow into the herd. But the record fails to show 
that the employment was at the request of Whisenand. 
The plaintiff seeks to escape liability by stating that 
before the doctor adjusted the fracture he notified him 
that he would not be responsible. His testimony on 
that point is as follows: ‘The first thing he (the 
doctor) examined to see if the leg was broke. He said, 
‘Mr. Rose, you can see plain enough the leg is broke;’ 
and he went to work to fix to set it. He was working 
at it then; and about the time he got ready to set it I 
opened the conversation myself. I told Dr. O’Linn 
that I had nothing to do with the bill—that Whise- 
nand should pay it, because he was the sole cause of 
his getting hurt; that was in the bed-room.” If the 
employment was by Whisenand, is it not remarkable 
that the plaintiff should have thought it necessary at 
the time the doctor was adjusting the fracture to state 
to him that Whisenand should pay the bill? He would 
have us believe, too, that while the patient was writh- 
ing in pain, and perhaps his life depending on the 
prompt and skillful adjustment-of the fracture, he 
then informed the doctor that Whisenand should pay. 
The doctor is shown to have hired a livery team, car- 
riage, and driver, and to have promptly answered the 
summons, and had already incurred considerable ex- 
pense in doingso. And the plaintiff’s testimony, even 
if true does not entirely discharge him from liability. 
But the testimony being conflicting, it was the prov- 
ince of the jury to determine the degree of credibility 
to be given to the witnesses. And this they have 
done, and have found that the plaintiff is liable for 
the debt; and Ido not see, from the testimony, how 
they would have been justified in finding otherwise. 
The services were rendered faithfully and well. No 
objection is made to the amount of the bill. The con- 
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duct of the plaintiff appears to me like an attempt to 
evade the payment of a just debt. It is evident that 
justice has been done in the premises, and the judg- 
ment should be affirmed. For these reasons, I cannot 
concur in the opinion of the majority of the court. 


JoHN ForRER, APPELLEE, v. JOHN KLOKE AND 
Ferrpinanp Kocu, APPELLANTS. 


Mortgage Foreclosure. A first mortgagee who is made defend. 
ant in a foreclosure suit by a second mortgagee, in which the 
petition contains no allegation tendering to him an issue upon 
the priority or validity of his mortgage, and against whom 
judgment is taken by default, is not barred by such judgment 
from bringing suit to foreclose a prior mortgage held by him 
on the same premises. 


Joun Forrer brought an action in the district court 
of Cuming county, alleging—1. That he has the Je- 
gal title to lot 6, block 10, in the city of West Point, 
in said county, and that defendant John Kloke sets up 
an estate and interest therein adverse to the plaintiff. 
2. That on January 381, 1879, an order of sale, at the 
request of said John Kloke, was issued out of the 
district court for Cuming county, for the sale of said 
premises, to satisfy a pretended judgment in favor of 
said John Kloke, and against L. B. Schonlau and Lina 
Schonlau, for $1,105.70, amount claimed to be due on 
a certain pretended mortgage. 3. That defendant 
Koch, who is sheriff of the county, caused the said 
premises to be appraised, and advertised the same to 
be sold March 10, 1879. 4. That said pretended 
claim of $1,105.70 was and is fraudulent; that the 
said John Kloke held no valid mortgage, and that the 
pretended judgment is void. 6. That at the same 
term at which said judgment was rendered a decree 
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was rendered in favor of Nye, Colson & Co., in an ac- 
tion wherein Nye, Colson & Co. were plaintiffs, and 
said L. B. Schonlau, Lina Schonlau, and John Kloke 
were defendants, forever barring and foreclosing what- 
ever interest said John Kloke had in said premises, 
and declaring the lien of said Nye, Colson & Co. supe- 
rior and paramount to that of said John Kloke, and 
ordering said premises to be sold to satisfy said judg- 
ment, which was accordingly done, anda sheriff’s 
deed made to the purchasers [Nye, Colson & Co.] by 
order of the court, and through which said plaintiff 
obtained title and possession to said premises. 6. 
That if said defendants are permitted to sell said 
premises it will cast a cloud on plaintift’s title, and 
cause him great and irreparable injury, and prays that 
the judgment for the foreclosure of the mortgage un- 
der which said order was issued be declared null and 
void, and for an injunction restraining said sale. 

The defendant Kloke answered, alleging: 1. That 
on April 8, 1875, said John Kloke filed a petition in 
said court in an action entitled John Kloke v. L. B. 
Schonlauand Lina Schonlau, praying tor the foreclosure 
of a mortgage on said premises on a note and mort- 
gage, dated May 10, 1871, and the mortgage of which 
was recorded May 11, 1871, and that at the June 
term, 1875, a decree of foreclosure was rendered in 
said action in favor of said John Kloke for the said 
sum of $1,105.70. That said judgment has not been 
appealed from, and no proccedings in error have been 
commenced; that said Judgment has not been reversed 
or set aside, and that it is a good, valid, and subsisting 
judgment, and does remain in full force and effect ; and 
that said order of sale has been issued on said judg- 
ment. 2. That at the said June term of court a decree 
of foreclosure was on default rendered in favor of Nye, 
Colson & Co., in an action of said Nye, Colson & Co. 
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against L. B. Schonlau, Lina Schonlau, and John 
Kloke, on a note and mortgage, dated March 27, 1872, 
“ forever barring and foreclosing whatever interest the 
said John Kloke had in said premises, and declaring 
the lien of said Nye, Colson & Co. superior and para- 
mount to that of John Kloke;” that the said Nye, 
Colson & Co., in their petition in said action, alleged 
that: “The defendant John Kloke claims to have 
some lien or estate in said premises, but the plaintiffs 
are ignorant of the extent thereof, nor do they know 
whether said defendant has at this time a subsisting 
lien upon said premises, and they demand proof of the 
same.” And they further allege that in said decree 
the court did not adjudicate upon and determine the 
rights of said John Kloke under his mortgage of May 
10, 1875; that said mortgage was paramount to that 
of Nye, Colson & Co., and that said defendants are 
entitled to have said premises sold under said order of 
sale. 

Plaintiff replied, admitting execution of notes and 
mortgage to Kloke, but alleging that little or nothing 
was due thereon when same was foreclosed, which 
said Kloke well knew; but that, intending to defraud 
Nye, Colson & Co., and defeat their lien, he fraudu- 
lently took a decree for $1,105.70; that the petition in 
Kloke’s foreclosure did not state a cause of action; 
that Kloke had due notice of proceedings of Nye, Col- 
son & Co. prior to the commencement of his said ac- 
tion; that Nye, Colson & Co. were not made parties 
to Kloke’s foreclosure, etc. 

Defendants moved to strike out affirmative matter 
in the reply. Motion overruled. Defendants then 
demurred thereto. Demurrer overruled. 


Trial before Barnes, J., and decree for plaintiff. 
Defendants appeal. 
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Uriah Bruner, for appellant, cited 1 Nash PI., 263. 
Arnold v. Baker, 6 Neb., 184. Abbe v, Marrit,14 Cal., 
210. Clark v. Dayton, 6 Neb., 192. Persons having 
prior liens are not necessary parties to a foreclosure 
suit of asubsequent mortgage. When a subsequent 
mortgagee makes a prior mortgagee a party to the 
suit, the prior mortgagee stands unaffected by the pro- 
ceedings, although he suffers default. 2 Jones on 
Mort., 1439-40. Frost v. Koon, 30 N. Y., 428, 444. 
Strobe v. Dowen, 18 Wis., 11. Straight v. Harris, 14 
Wis., 509. Williamson v. Probosco, 4 Halst. (N. J.) 
Ch., 571. Short v. Nooner, 16 Kan., 220. Pomeroy 
Rem. Rights, sec. 336. Lewis v. Smith, 5 Seld., 502. 
All subsequent lien holders should be made parties to 
a suit to foreclose a mortgage; and the rights of any so 
interested and not made a party are not affected by the 
decree of foreclosure and the sale made under it, but 
may redeem as before the sale. 2 Jones on Mort., 
1395-6, and authorities cited. 


Orawford ¢ McLaughlin, for appellee. 


1. The defendant Kloke having been made a party 
to the foreclosure suit of Nye, Colson & Co., in which 
a decree was rendered determining the priority of 
liens, is bound by that decree, and the sheriff’s deed 
is “an entire bar against each of them and all parties 
to the suit in which the decree for such sale was made.” 
Code, sec. (745), Gen. Stat., 656. Buel v. Farwell, 8 
Neb., 234. Milter v. Finn, 1 Neb., 288-91. Shellen- 
barger v. Biser, 5 Neb., 195. Freeman on Judgments, 
secs. 217-218. LeGuen v. Gouverneur, 1 Am. Dec., 121 
(1 Johnson’s Cases, 486). Vandercamp v. Shelton, 11 
Paige’s Chancery, 86. If a decree disposes of the 
question of precedence between two mortgages, it is 
final upon that point, though the bill neither asked for 
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such a decision nor for general relief. Freeman on 
Judgments, sec. 803. The Board of Supervisors v. Min- 
eral Point R. R. Co., 24 Wis., 98. A judgment direct- 
ing sale of mortgaged premises is conclusive as to all 
parties to the suit so long as it remains unreversed. 2 
Jones on Mortgages, 1588. The Board of Supervisors 
v. Mineral Point R. R. Co., et al., 24 Wis., 121. 

2. But even if the decree in favor of Nye, Colson 
& Co. did not conclude Kloke, he could not enforce 
his decree by a sale of the mortgaged premises as 
against the plaintiff in this action, who obtained title 
under the decree in favor of Nye, Colson & Co. First, 
because Kloke’s petition did not state a cause of ac- 
tion, in that it did not “state whether any proceedings 
have been had at law for the recovery of the debt se- 
cured thereby, or any part thereof, and whether such 
debt, or any part thereof, has been collected and paid,” 
as required by sec. (742) code, which is fatal to the 
bill. 2 Hilliard on Mortgages, 176. Second, Kloke 
fraudulently alleged that there was due him on the 
note and mortgage some $1100, and fraudulently took 
a decree for that amount. Third, Kloke in his petition 
did not ask that his mortgage be foreclosed, and the 
mortgaged premises be ordered sold to satisfy his 
claim, nor for general relief. Fourth, Kloke’s mort- 
gage was not given on the south 22 feet of lot six, in 
block ten, as he alleged in his petition. 


Coss, J. 


In their foreclosure suit Nye, Colson & Co. make 
the defendant John Kloke, as well as the Schonlaus, 
defendants; but their only allegation to charge him 
contained in their petition is as follows: 

“7, The defendant John Kloke claims to have 
some lien or estate in said premises, but the plaintiffs 
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are ignorant of the extent thereof, nor do they know 
whether said defendant has at this time a subsisting 
lien upon said premises, and they demand proof of 
the same.” 

Thus it will be seen they presented no issue to Kloke, 
nor assailed either the validity, priority, or amount of 
his lien in any degree. He was therefore not called 
upon to defend anything, and no finding or judgment 
upon the pleadings thus presented would bar him of 
the right to foreclose a prior mortgage on the same 
premises. 

But in pursuing his own remedy he should have 
made the holders of the mortgage subsequent to his 
own parties to his action, and had the mortgagors, the 
Schonlaus, made the proper motion for that purpose 
he would have been compelled to bring in all subse- 
quent incumbrancers and lien holders by: proper 
amendments of his petition and alias summons; or 
had the holders of the subsequent mortgage seen 
proper to apply to the court for that purpose, they 
would have been let in to answer and defend. 

But the weight of authority is largely against the 
position taken by appellee, to-wit: that the defendant 
Kloke having been made a party to the foreclosure 
suit of Nye, Colson & Co., although their petition ten- 
dered no issue to him contesting the validity, priority, 
or amount of his lien, is bound by the decree in that 
case settling the priorities of liens, etc. 

In the opinion of this court in Buel v. Farwell, 8 
Neb., 235, there is an expression which is erroneous, 
except when read by the lights furnished by the facts 
in that case. The opinion contains this clause: “It is 
apparent, therefore, that it was the land and not 
merely the equity of redemption that was sold, and 
all of the interest, right, title, and lien of each of the 
parties to the action, who was legally served or who 
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appeared in the case, passed to the purchaser by the 
sheriff’s deed.” But preceding this and on the oppo- 
site page of the opinion the court say: 

- “ The question here presented is whether the money 
bid upon and paid for the property, on which Farwell, 
as treasurer of the Sullivan Savings Institution, held 
the first and superior lien, belonged to him or to the 
plaintiff whose lien was second and inferior. And be- 
hind that is the question, what was sold by the sheriff 
and what title passed by the sheriff’s deed? The 
plaintiff could have foreclosed his mortgage without 
noticing the prior mortgage of the Sullivan Savings 
Institution, in which case all rights under the latter 
named mortgage would have been undisturbed by the 
proceeding, and the purchaser at the sheriff’s sale 
would only have taken the equity of redemption as to 
the same. But by making the first and prior mortga- 
gee a party to the suit the plaintiff procured a decree 
and sale under which, as to both mortgages and all 
other lien holders legally in court, the land itself was 
sold—not only the equity of redemption as to both 
mortgages, but all the title which the mortgagors had, 
and the inchoate title of the other lien holders. Oth- 
erwise, why were they made parties to the suit, and 
the priorities of their several liens adjudicated upon 
by the court and settled in the decree?” 

The case of Miller v. Finn, 1 Neb., 288, is cited by 
appellee. I have read that able opinion with great 
care, but fail to find anything in it tending to shake 
the conclusion to which I have arrived in this case; 
and as that was an action brought by a purchaser at 
sheriff’s sale, to have declared fraudulent and void as 
to creditors a prior mortgage on the same premises, 
and the proceedings of foreclosure and sale thereun- 
der, or to redeem the said mortgage if upon the hear- 
ing it should appear to have been made bona fide, and 
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as the court allowed the plaintiff to redeem on the 
ground that he was the owner of.certain judgments 
against the original mortgagor, the then holders of 
which had not been made parties to the foreclosure 
suit, I do not see how any of the reasoning of that 
case can help that of the appellee here. 

Also Shellenbarger v. Biser, 5 Neb., 195. In that case 
one of the defendants answered setting up a prior 
mortgage on the premises, and also a paramount title 
thereto by deed from an independent source. At the 
hearing the district court found: “ That the defend- 
ant, Forrest K. Biser, sets up and claims legal title to 
the premises iu controversy by adverse and paramount 
title to the title of Julia Biser, who executed the mort- 
gages to plaintiff and defendant Wheeler, and that 
said Forrest K. Biser’s title, so set up and claimed, 
cannot be litigated or affected in this action. It is 
therefore adjudged and considered that this cause and 
action be and the same hereby is dismissed as to the 
defendant Forrest K. Biser, and that said Forrest K. 
Biser go hence without day,” etc. 

The opinion of this court by the present chief jus- 
tice, after quoting the above finding and judgment in 
the district court which was appealed from, continues: 
“The general rule in equity is, that all persons mate- . 
rially interested in the mortgaged premises should be 
made parties to the suit. This includes all incum- 
brancers (prior and subsequent) existing at the time 
of filing the petition, in order that the purchaser may 
take a perfect title by a sale under the decree, as he 
takes only the title of the parties to the suit; and also 
prevent a multiplicity of suits, and in order that the 
proceeds of the mortgaged premises may be distrib- 
uted among the lien holders according to the priority 
of liens. Many of the cases hold that a prior incum- 
brancer is not @ necessary party to the suit, as the 
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purchaser takes the estate subject to the paramount 
lien; yet he is a proper party in order to obtain an 
adjudication as to the validity and amount of the lien.” 
As the defendant Forrest K. Biser had answered, in 
that case the court was not called upon to consider, 
nor did it consider, what would have been the effect 
of an adjudication or finding of the district court upon 
his rights had he refused or failed to answer. 

Having reached the conclusion which I have above 
indicated it will be unnecessary to notice any of the 
exceptions to the introduction of testimony and other 
minor points raised in the case. 

The decree of the district court is reversed, and the 
cause remanded for further proceedings, with leave to 
the plaintiff to turn his case into a bill to redeem 
should he so elect. 

, JUDGMENT ACCORDINGLY. 


Epwarp C. JAcKsoN, PLAINTIFF IN ERROR, V. THE 
CounTY OF WASHINGTON, DEFENDANT IN ERROR. 


County Clerk: HIS COMPENSATION FOR PREPARING TAX-LIST 
AND DUPLICATE. Under sec. 8 of the act of February 9, 1877, 
session laws, page 44, the compensation of a county clerk for 
completing the tax-list and duplicate thereof is fixed at four 
cents for each separate tract or lot of land properly entered 
therein for taxation. 


Error to the district court for Washington county. 
Tried below before Savaaz, J. 


Edward C. Jackson, pro se, distinguishing this case 
from Lamb v. Stanton County, 8 Neb., 279, said that in 
that case Lamb filed his bill for four cents each for 
every extension of personalty, every description of 
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lands and lots, footings, and recapitulations, upon both 
books, which was erroneous, as the law provides only 
for the number of descriptions of lands and lots. Now 
there is no question but that the compensation for 
making out the tax-list and the duplicate thereof is 
to be determined by the number of descriptions upon 
such books—not the extensions of tax, nor the things 
described, but the descriptions themselves. Where- 
fore, if a person is to receive four cents each for 
every description he writes, why, if he write two 
descriptions of the same thing, it’s the descriptions 
that are counted—not the thing described. The point 
is, then, where are the descriptions that are to be 
counted, and upon what book or books are they to be 
found? The law reads, “four cents each for every de- 
scription of lands and lots, and extension thereof upon 
such taz-list and duplicate.” As intimated in the case of 
Lamb v. Stanton County, the word “each” refers to the 
descriptions, and not to the tax-list and duplicate. 
Now, while it does refer to the description, does it not 
refer equally as well to the description in one book as 
the other? Each description—that is, the description 
in’ this book of a certain piece of land, and the de- 
scription in the other book—four cents each for every 
description; not half of them, but every description. 


Davis § Gillis, for defendant in error. 
Lakg, J. 


This case does not differ materially from that of 
Lamb v. Stanton County, 8 Neb., 279, wherein the stat- 
ute by which the rights of the parties must be meas- 
ured was construed by this court. Its language is: 
“The county clerk shall receive for making out the 
tax-list and duplicate thereof the sum of four cents each 
for every description of lots and lands, and extension 
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thereof upon such tax-list and duplicate, including 
footings and recapitulation.” 

In that case we held, substantially, that for com- 
pleting the tax-list and duplicate thereof, as provided 
in the act of 1877, the county clerk is entitled to re- 
ceive as full compensation “four times as many cents 
as there are city or village lots and separate descrip- 
tions of lands contained in the tax-list;” or, in other 
words, four cents for each separate tract or lot of land 
properly entered for taxation upon both the tax-list 
and duplicate. 

Our construction of this provision of the statute 
was then given upon due consideration of the language 
employed to express the will of the legislature in its 
enactment, and we see no reason now for changing it. 
It seems that the board of county commissioners, in 
passing upon the plaintiff’s claim, carefully observed 
our decision in that case; and the district court hav- 
ing sustained the action of the commissioners, its 
judgment must be affirmed. 


JUDGMENT AFFIRMED. 


JoHN N. TowNLey, PLAINTIFF IN ERROR, V. Oscar L. 
CaDY, DEFENDANT IN ERROR. 


Verdict: EVIDENCE TO SUPPORT IT. It must be a clear case of 
want of proof to justify the supreme court in interfering with 
the verdict of a jury on that ground. 

Error to the district court of Lancaster county. 
Galey ¢ Abbott, for plaintiff in error. 


Lamb, Billingsley ¢ Lambertson, for defendant in 
error. 
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Lake, J. 


There is no apparent excuse for bringing this case 
into this court. The only error alleged, although 
stated in six different forms, is that the verdict is not 
supported by the evidence. We have read the testi- 
mony as found in the bill of exceptions, and, while it 
is somewhat conflicting, find that it amply supports 
the conclusion reached by the jury upon the issue 
joined. 

It must be a clear case of want of proof to justify 
this court in interfering with the verdict of a jury on 
the ground here alleged. 


JUDGMENT AFFIRMED. 


Tue State or NEBRASKA ON THE RELATION oF E. F. 
Warren v. Tue Boarp or CoMMISSIONERS OF OTOER 
County. 


Judgment; MANDAMUS: GARNISHMENT. One W. instituted 
proceedings by mandamus in the supreme court to compel the 
county commissioners of O. county to levy a tax for the pay- 
ment of a judgment against the county, of which he claimed 
to be the assignee. It appeared from the record that before the 
commencement of the action, proceedings in garnishment had 
been instituted by a creditor of the assignor in the district 
court of said county for the amount due thereon, which were 
still pending. Held, that the writ must be denied. 


ORIGINAL application for mandamus, 
E. F. Warren, the relator, pro se. 


George W. Covell and S. H. Calhoun, for respondents, 
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Maxwe.t, Cu. J. 


The relator states in his petition that on or about the 
sixteenth day of October, 1879, Dwight J. McCann re- 
covered a judgment in the supreme court against Otoe 
county for the sum of one thousand seven hundred and 
seventy-four dollars and twenty-eight cents and costs; 
that the relator is an attorney at law, and has been em- 
ployed professionally by McCann ever since the year 
1872, and that there is now justly due to him from 
McCann for said services the sum of more than $2,000 
—$600 being for fees for the recovery of the judgment 
above set forth; that on or about the sixteenth day of 
October, 1879, McCann assigned said judgment against 
Otoe county to the relator, and he is now the owner 
of the same; that a copy of said assignment was duly 
filed with the clerk of the supreme court, and served 
upon the board of county commissioners of Otoe 
county, and the relator claimed a lien upon said judg- 
ment for the aforesaid legal services; that on or about 
the fifteenth day of December, 1876, R. L. McDonald 
& Co. recovered a judgment: against Dwight J. McCann 
for the sum of $1,893.66 and costs of suit; that an ex- 
ecution issued thereon was returned wholly unsatis- 
fied, that thereupon the attorney for McDonald filed 
an affidavit for the purpose of obtaining process of 
garnishment against Otoe county, and a summons in 
garnishment was thereupon issued and served upon 
said board of county commissioners, requiring them 
to answer thereto at the December term, 1879, of 
said court; that the answer of said commissioners 
admitted the recovery of the judgment in favor of 
McCann, and asked the court to make such order in 
the premises as would protect the county; that on or 
about the second day of December, 1879, he filed a mo- 
tion to dissolve said garnishment, which at the April 
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term, 1880, the court overruled, and no further action 
has been taken therein by said court; that on or about 
the sixth day of July, 1880, the relator requested the 
board of county commissioners of Otoe county to levy 
a tax to pay said judgment, which they refused to do; 
wherefore, the relator prays for a writ of mandamus 
requiring said commissioners to levy and collect an 
amount of money sufficient to pay said judgment, ete. 

To this petition the defendants answered. First, that 
on or about the seventeenth day of October, 1877, and 
before they had any notice of said assignment, they 
were served with @ summons in proceedings in gar- 
nishment in an action pending in the district court of 
Otoe county, wherein R. L. McDonald & Co. were 
plaintiffs and D. J. McCann defendant; and that said 
proceedings are still pending in said court, and, unde- 
termined. Second, that they met as a board of equal- 
ization on the twenty-first day of June, 1880, and on 
the thirtieth day of that month levied the taxes for 
the current year, as required by law, etc. 

R. L. McDonald & Co. also made a return, setting 
up the proceedings in garnishment. 

It is apparent from the record that proceedings in 
garnishment against the county for the amount due 
on the judgment in question were pending in the dis- 
trict court of Otoe county at the time this action was 
commenced; and that said proceedings are still pend- 
ing and undetermined. This being the case, this 
, court cannot entertain jurisdiction; neither can we say 
in this action that the proceedings in garnishment are 
a nullity. The court has jurisdiction of the subject 
matter and the parties, and its judgment, though pos- 
sibly erroneous, will not be void. The writ must 
therefore be denied. 


Writ DENIED. 
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Stanton CouNTY, PLAINTIFF IN ERROR, V. S. 8. CANFIELD, 
DEFENDANT IN ERROR. 


Practice: CR088-EXAMINATION OF WITNESSES. On cross-exami- 
nation all questions properly within the scope of the direct ex- 
amination which do not tend to criminate the witness, and 
which tend to elucidate, vary, contradict, or affirm his direct 
testimony, are pertinent and proper. 


Error to the district court for Stanton county. 
Tried below before Barngs, J. 


John A. Ehrhardt, for plaintiff in error. 
A. C. Brome, for defendant in error. 
MaAxweELL, Cu. J. 


In November, 1879, the defendant filed an account 
against Stanton county for the sum of $223.50 for 
guarding and boarding one Frederick Bruner. The 
board of county commissioners of said county allowed 


Nots.—A witness cannot be cross-examined as to any fact which 
is collateral and irrelevant to the issue, merely to contradict him by 
other evidence if he should deny it, thereby to discredit his testi- 
mony. Smith v. The State, 5 Neb., 188. A cross-examination 
should be restricted to facts and circumstances drawn out on the di- 
rect examination. If it is desired to examine a witness on other 
matters the party must make the witness his own, and call him as 
such. Davis v. Neligh, 7 Neb., 87. But where a witness has related 
a portion of what took place at a particular time or place, etc., he 
may be cross-examined as to matters showing the entire transaction. 
Id. And see Schlencker v. The State, 9 Neb., 250. It is not proper 
on cross-examination to contradict a witness by reading from what 
purports to be a deposition previously given by him, and then ask 
him whether he had so testified. The correct rule is first to prove 
the deposition to be his, then read it as evidence, and cross-examina 
the witness as to any supposed discrepancies between his testimony 
in court and the deposition. Oropsey v. Averill, 8 Neb., 167.—Rep. 
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him on said account the sum of $123.50. The defend- 
ant_appealed to the district court, where judgment 
was rendered in his favor for the sum of $223.50 and 
costs. The county brings the cause into this court by 
petition in error. 

On the trial of the cause in the district court, the 
defendant having testified on his direct examination 
that he held the prisoner from May 10th to Septem- 
ber 15th, 1879, was asked on cross-examination the 
following question: ‘“‘Isn’t it a fact, Mr. Canfield, that 
during the greater part of this time that you claim for 
in this bill for guarding and boarding this prisoner, 
that the service of guarding and boarding had not 
been performed?” The question was objected to by 
the attorney for the defendant because it was incompe- 
tent, irrelevant, and immaterial, and the objections 
were sustained, to which the plaintiff excepted. 

The answer of a witness on his direct examination, 
however positive it may be, does not preclude the ad- 
verse party, upon cross-examination, from requiring 
the witness to deny or re-affirm his previous statement, 
or from stating the circumstances connected there- 
with, which tend to disprove it. The question there- 
fore was pertinent and proper cross-examination, and 
the court erred in excluding it. 

Other questions of the same nature were asked, and 
ruled out upon the same grounds. 

This case differs from that of Malloy v. McMillan, 
ante page 228, in this: In that case the plaintiff sought 
to prove the existence of certain facts by preserving 
the questions asked the witness in the bill of excep- 
tions without showing or offering te show what he ex- 
pected to prove by the wituess. In such case it was 
held that the evidence must be offered and excluded; 
in other words, that the mere exclusion of a question 
proper in itself did not establish the fact that the an- 
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swer would be responsive to the question or favorable 
to the party asking it. But this rule has no applica- 
tion to the cross-examination of a witness. In such 
case all questions properly within the scope of the ex- 
amination, which do not tend to criminate the witness, 
and which tend to elucidate, vary, aftirm, or contradict 
the direct examination, are pertinent and proper. 

The judgment of the district court is reversed, and 
the cause remanded for a new trial. 


REVERSED “AND REMANDED. 


Stanton County, PLAINTIFF IN ERROR, V. 8. S. Can- 
FIELD, DEFENDANT IN ERROR. 


1. Practice: ExczErtions. A party dissatisfied with the ruling 
of the district court in admitting or rejecting testimony must 
except to the ruling and assign the same for error in the mo- 
tion for a new trial. 


Errors not assigned in the motion fora new 


trial are waived. 


ASSIGNMENT OF ERRORS. Only such errors as were 
assigned in the motion for a new trial are proper to be assigned 
in the petition in error. 


Error to the district court for Stanton county. 
Tried below before Baryzs, J. 


John A. Ehrhardt, for plaintiff in error. 
H. C. Brome, for defendant in error. 
MaxwELL, Cu. J. 


In November, 1879, the defendant filed a claim 
against Stanton county for his fees and charges in the 
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case of The State of Nebraska v. Job Vandusen. The 
board of county commissioners allowed him $38.15 of 
said claim. On appeal to the district court the de- 
fendant herein recovered the sum of $67.60. The 
case is brought into this court by petition in error. 

The questions involved are substantially the same 
as in the case of Stanton County v. Canfield, just de- 
cided. But no exceptions were taken to the ruling of 
the court excluding the cross-éxamination of Canfield, 
nor was the objection made in the motion fora new 
trial. The rule is well settled in this court that errors 
not assigned in the motion for a new trial are waived. 
None of the assignments of error in the petition in 
error were assigned in the motion for a new trial. 
This is a fatal defect. How can it be said that the 
court below erred in its rulings when its attention has 
not been called to the alleged errors? There are no 
errors in the record which this court can consider. 

The judgment of the district court must therefore 
be affirmed. 


JUDGMENT AFFIRMED. 


Heien O’ConngELL, PLAINTIFF IN ERROR, V. TIMOTHY 
O’CoNNELL, DEFENDANT IN ERROR. 

Practice: OPENING JUDGMENT: DIVORCE. Section 82 of the 

code providing for opening judgments rendered upon construc- 


tive service has no application to actions for divorce. 


Error to the district court for Otoe county. Tried 
below before Pounp, J. 


George E. Pritchett, for plaintiff in error. 


- J. C. Watson, for defendant in error. 
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MaxwesE11, Cu. J. 


I. In the year 1879 the defendant in error obtained 
a decree of divorce from the plaintiff in error in the 
district court of Otoe county, upon the ground of 
abandonment. The plaintiff herein was a non-resi- 
dent of the state, and service was had upon her by 
publication. At the April, 1880, term of said court, 
the plaintiff herein filed an answer to the petition, to- 
gether with an affidavit and motion, under section 82 
of the code, to set aside the decree and be let in to 
defend, upon the ground that she had no actual notice 
of the pendency of the action before the decree was 
entered. The motion was overruled, and the cause is 
now brought into this court by petition in error. 

It is now insisted, on the part of the plaintiff in 
error, that the affidavit upon which publication was 
made was insufficient to give the court jurisdiction, 
and the decree is therefore void. The following is a 
copy of the affidavit, omitting the title of the cause: 
“J. C. Watson being by me first duly sworn, says he 
is the duly authorized attorney of record of the plain- 
tiff in the above entitled action named; that this case 
is one of those mentioned in section number ten, 
chapter 19, of the General Statutes of this state, viz.: 
that the above named defendant Helen O’Connell is a 
non-resident of the state of Nebraska, and that said 
plaintiff, on the twenty-second day of February, 1879, 
filed his petition in said cause against said defendant, 
charging the defendant with being willfully absent 
from said plaintiff for two years last past, without any 
cause or justification therefor, and of having disre- 
garded her duties of a wife toward said plaintiff, and 
praying for a divorce from said’ defendant. Affiant 
further states, that service of summons cannot be 
made on said defendant within this state,” etc. 
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It is claimed by the attorney for the plaintiff that 
the law requires the affidavit for publication to state 
either that the plaintiff is a resident of the state, or 
that the marriage was solemnized therein. This is 
necessary in a petition for a divorce, but not in an affi- 
davit for publication. The affidavit must contain suf- 
ficient facts to show that the case is one in which 
service may be made by publication, and that service 
of summons cannot be made within this state on the 
defendant to be served by pabliestion: The affidavit 
is therefore sufficient. : 

If. Objection is made that the affidavit for service 
by publication was made on the day on which the first 
publication was made, and the record faile to show 
that it was filed before the publication of the notice. 
The court below held the affidavit to have been prop- 
erly filed, and there is nothing before us to show that 
the court erred in that regard. 

UI. Do the provisions of section 82 of the code ap- 
ply to actions for a divorce? (Gen. Stat., 5386.] This 
question was before the supreme court of Kansas in 
the case of Lewis v. Lewis, 15 Kan., 181. The court, 
after an elaborate review of the authorities, denied 
the application to set aside the default and permit the 
defendant to answer. And the same ruling was had 
in McJunkin v. McJunkin, 8 Ind., 30. Gilruth v. Gil- 
ruth, 20 Jowa, 225. 

In the case of Bingham v. Miller, 17 Ohio, 445, the - 
court, while declaring that the legislature had no au- 
thority to grant divorces, refused to declare such di- 
vorces void. The court say: “To deny this long 
exercised power, and declare all the consequences re- 
sulting from it void, is pregnant with fearful conse- 
quences. If it affected only the rights of property, 
we should not hesitate; but second marriages have 
been contracted, and children born, and it would bas- 


JULY TERM, 1880. 393 


Priest v. The State. 


tardize all these, although born under the sanction of 
apparent wedlock, authorized by an act of the legis- 
lature before they were born, and in consequence of 
which the relation was formed which gave them birth.” 

It is very clear from an examination of section 82 
of the code, that the legislature intended to limit its 
application to the cases mentioned in section 77, and 
that it has no application to divorce suits. Our law 
seems to be defective in not requiring the service of a 
copy of the petition upon the defendant where the 
residence is known; but that is a consideration to be 
addressed to the legislature, and not to the court. The 
judgment of the district court is clearly right, and 
must be affirmed. 


JUDGMENT AFFIRMED, 


Epwarp PRizst AND THoMAS WALKER, PLAINTIFFS IN 
ERROR, V. THE STaTE oF NEBRASKA, DEFENDANT IN 
ERROR. 


1. Criminal Law. A pleain abatement to an indictment must 
state facts and not mere conclusions of law. 


Norge.— Where separate trials are awarded to parties jointly in- 
dicted, each is a competent witness for the state upon the trial of the 
other without being first acquitted or convicted, and without a nolle 
prosequi being first entered upon the indictment. Carrol v. The 
State, 5 Neb., 85. Onan indictment for rape the prosecutrix is a 
competent witness, her credibility being submitted to the jury. A 
verdict of guilty on her testimony alone may be returned if the jury 
are satisfied beyond a reasonable doubt of the guilt of the accused. 
Garrison v. The People, 6 Neb., 283. Under the criminal code 
neither husband nor wife are competent to testify concerning any 
communication made by one to the other during marriage, but on a 
trial for larceny a witness was permitted to testify as to the contents 
of a letter which was in his possession and purporting to have been 
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COMPETENCY OF WITNESSES. Where on a trial for 
murder an Indian was called as a witness for the prosecution, 
and in answer to questions by the attorneys for the accused, in- 
tended to test his capacity to understand the obligation of an 
oath, answered in substance that he meant to tell the truth, but 
failed to answer the questions propounded, Held, That it 
must appear that he had capacity to understand the obligation 
of an oath before his testimony could be received. The code 
has not changed the character of an oath, but permits all per- 
sons of sufficient capacity to understand its obligations to be 
witnesses. 


conFeEssions. A confession by A in B’s absence that 
he and B committed a murder is not evidence against B. 


A confession is not sufficient evidence of the 
corpus delicti. There must be other evidence that a crime has 
actually been committed, the confession being used to connect 
the accused with the crime. 


Error to the district court for Dakota county. 
Tried below before Barnzs, J. 


Isaae Powers, Jr., and Thomas L. Griffey, for plain- 
tiffs in error. 


The court erred in admitting the evidence of the 
witness Holly Scott, when upon the preliminary exam- 
ination it appeared that this witness did not possess 


written by the prisoner to his wife, there being no admission therein 
tending to show his guilt. Geiger v. The State, 6 Neb., 645, 649. It 
is not necessary to the competency of a witness called to testify as 
to what he heard the prisoner say, that he should have heard all he 
said on that occasion. If what he heard be sufficient to carry an in- 
telligible idea respecting the commission of the offense it may be 
given in evidence against him. Clough v. The State, 7 Neb., 889. 
To make a confession evidence in any case it must appear that it was 
made voluntarily and without inducement of any kind. Dodge v. 
The People, 4 Neb., 230. And where a person, although he be sub- 
sequently charged with the offense, appears voluntarily and gives 
testimony before any accusation has been made against him, such 
testimony is admissible in evidence against him on the trial of an 
indictment for the crime. Clough », The State, 7 Neb., 840,—Rzp, 
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sufficient capacity to understand the obligations of an 
oath, admitting that he did not know that it-was 
wrong to swear to a lie, or that there was any respon- 
sibility attaching, either moral or legal, for so doing, 
possessing no conception of right or wrong, admitting 
that he was then a convict serving a term in the peni- 
tentiary of the state for a murder that he confessed to 
have committed, yet the district court permitted this 
testimony to go to the jury without any comments or 
instructions. The court should have instructed the 
jury not to convict upon this testimony, unless the 
same was corroborated. Ray v. State, 1 Green (Iowa), 
316. Martin v. State, 28 Ala., 71. The verdict of the - 
jury must be sustained, if sustained at all, upon this 
kind of testimony. We submit, that notwithstanding 
the fact that plaintiffs in error are Indians, and conse- 
quently considered by very many people in the west— 
and it seems considered by the jury that tried this 
case—that the only good Indians are dead ones, that 
if they are to be given a trial at all they should be ac- 
corded some of the rights that are given a white man 
when on trial for an offense. Curtis v. Strong, 4 Day, 
51. Jackson v. Gridley, 18 Johns., 98. 17 Wend., 
460. 7 Conn., 66. 5 Blatchf. (Ind.), 295. 5 Cranch., 
C. C., 38. 1 Brews. (Pa.), 356. And even a confes- 
sion uncorroborated is insufficient to convict. State v. 
Fields, Peck (Tenn.), 140. Bergen v. People, 17 Ils., 
426. People v. Hennessey, 15 Wend., 147. People v. 
Badgley, 16 Wend., 58. People v. Ruloff, 3 Park, 410. 
89 Mo., 424.. Jenkings v. State, 41 Miss., 582. The 
declarations of Holly Scott made to Aleck Payes, and 
not even made in the presence of defendants Priest 
and Walker, are not admissible in evidence on the 
trial of said defendants. Brition v. State, 4 Cold. 
(Tenn.), 178. 5 Iowa, 582. 30 Ga., 55. 18 Pick., 
422, 39 Mo., 252, 2TIl., 276. 16 Tex., 656. 
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C. J. Dilworth, Attorney General, for the State. 
Maxwet, Cu. J. 


At the March term, 1880, of the district court of 
Dakota county, the plaintiffs were tried for the mur- 
der of a white man on the Winnebago reservation, 
and convicted of murder in the first degree and sen- 
tenced to death. They prosecute a writ of error to 
this court. It is claimed that the court erred in sus- 
taining the demurrer to the plea in abatement to the 

‘indictment. The plea, aftér setting out certain mat- 
ter alleged to be prejudicial to the accused, which we 
deem unnecessary to notice, states ‘“‘that the grand 
jury that found said indictment were not legally cho- 
sen and impaneled.” It is said on the argument that 
the demurrer admits that such was the case. <A plea: 
in abatement should state facts and not mere legal 
conclusions. State v. Brooks, 9 Ala., 10. Burley v. 
The State,1 Neb., 895. The plea should have pointed 
out wherein the grand jury were not legally chosen 
and impaneled, and as it failed to do so presented no 
issue, and the demurrer was properly sustained. 

It is alleged that the court erred in admitting the 
testimony of Holly Scott. It appears from the bill of 
exceptions that Scott and the plaintiffs are Indians, 
and that Scott was convicted of the murder of a white 
man in the year 1879, and is now in the penitentiary, 
and that the plaintiffs were convicted on his testimony 

_ alone, he having testified that Thomas Walker, in 

the absence of Priest, confessed to him that he and 

Priest killed a white man on the reservation in the 

spring of 1879, and showed him where they had 
buried the body; and that he dug into the ground, 
at that place, which he states was in a ravine washed 
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‘out by the water, and found the breast of a white man; 
that Walker afterwards told him that they had cut off 
the head. 

Section 328 of the code provides’ that ‘“ Every hu- 
man being of sufficient capacity to understand the 
obligation of an oath is a competent witness in all 
cases civil and criminal. The following persons shall 
be incompetent to testify: 

First—Persons of unsound mind at the time of their 
production. 

Second—Indians and negroes who appear incapable 
of receiving just impressions of the facts respecting 
which they are examined, or of relating them intelli- 
gently and truly.” Gen. Stat., 581. 

The preliminary Beutatuation of Scott, through an 
- interpreter, was as follows: 

Q. By Mr. Powers: Ask him (Scott) if he under- 
stands the obligation of an oath. 

A. Yes, sir. 9 

Q. Well, ask him what the consequences would be 
if he should testify to a falsehood. What he under- 
stands the consequences would be. 

A. He says he can tell you something—that there 
has been murder. 

Q. Tam asking what the consequences would be 
for swearing falsely—telling a lie in this matter; not 
what he knows about the case. 

A. He don’t understand that about the swearing. 

Q. He don’t understand that? 

A. Yes, sir. 

Q. By the court: Ask him if he knows what 
would be done with him if he swears to a lie? | 

A. He says he swore that he was going to tell the 
truth—he was not going to tell lies. 

Q. By Mr. Marks (acting prosecuting attorney): 
State whether or not you understand if you tell a lie in 
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this case that God the Great Spirit would be dis- 
pleased with you? 

A. Iwill tell the truth; I don’t want to tell any 
lies. 

Q. State whether or not you understand that when 
you are called as a witness in this case you must tell 
the truth, the whole truth, and nothing but the truth? 

By Mr. Marks: We ask the court to instruct the 
witness as to what are the legal consequences of his 
telling a lie in this case. Defendant’s counsel object. 

Q. By Mr. Powers: Ask the witness if he under- 
stands what the consequences would be if he should 
swear to a falsehood ? 

A. He don’t know none. He don’t know anything. 

Q. By the court: You may ask the witness if the 
Indians have anything in their affairs which answers - 
to or is like the oaths that we use? 

A. He says that they had some kind of a way to 
have that—but still he was going to tell the truth; and 
he thought that he was going to ask a question right 
away; so he was waiting for you to ask the questions 
of him. 

Q. By the court: Do you know that it is wrong to 
swear toa lie? 

A. He don’t know that. He says if you want him 
to testify he wants to know so; he wants to tell his 
evidence—that is all he is waiting for. 

Q. By Mr. Marks: State whether or not you know 
that God the Great Spirit would be displeased if you 
should tell a lie? 

A. He says he don’t know that. He says he is 
sworn to tell the truth, and thought that he was going 
to tell his questions. That is about all that he was 
waiting for, he suys. Tle says if God was going to 
dislike him, or anything of that kind, he didn’t know 
it. 
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Q. Is it a fact the witness understands that which 
he is going to tell us is the truth, and that he must 
not tell anything that is not the truth? 

A. He don’t want to tell any lie. He says he 
wants to tell the truth, and what he knows. 

An oath is defined to be “‘an outward pledge given 
by the person taking it, that his attestation or prom- 
ise is made under an immediate sense of his responsi- 
bility to God.” 2 Bouv. Law Dict., 248. The code 
has not changed the character of an oath, but permits 
all persons, of sufficient capacity to understand its ob- 
ligations, to be witnesses. But in this regard the ex- 
amination of Scott failed to show his competency. 
Here was an Indian who, until convicted of the crime 
of murder, was still a member of a tribe. It certainly 
was important that such a witness should, in his pre- 
liminary examination, show his capacity to understand 
the obligations of an oath. His parrot-like repetitions, 
that he intended to tell the truth, were not responsive 
to the questions propounded, and fail to show that he 
was a competent witness. 

But even if his testimony was aabaieeibte: it fails to 
implicate Priest in any manner. Priest has made no 
confession, and the confession of Walker made in his 
absence is not evidence against him. Nor is there 
sufficient evidence of the corpus delicti, That a crime 
has actually been committed must necessarily be the 
foundation of every criminal prosecution, and this 
must be proved by other testimony than a confession, 
the confession being allowed for the purpose of con- 
necting the accused with the offense. 

In the case of ‘The People v. Hennessey, 15 Wend., 
147, it was held that a confession of embezzlement by 
a clerk would not warrant a conviction unless there was 
other evidence that an embezzlement had been com- 
mitted. 


o 
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And in The People v. Parker, 2 Park. Cr. R., 14, it 
was held in an indictment for blasphemy that there 
must be other evidence of the blasphemy than the 
mere confession of the accused. 

In the case of The State v. Stringfellow, 26 Miss., 157, it 
was held that a confession of murder was not sufficient 
to warrant a conviction, unless the death of the per- 
son confessed to have been murdered was proved by 
other testimony. All experience has shown that ver- 
bal confessions of guilt are to be received with great 
caution. The danger of mistake from the misuse of 
words, the failure of the party to express his meaning, 
the misapprehension or want of recollection of the 
witness, or his zeal in pursuit of evidence, all admon- 
ish us to receive such testimony with great care. In 
the case at bar, the proof that a crime has actually 
been committed is not sufliciently definite and certain. 
No one is missing; there is no evidence aside from 
the alleged confession that any one has been killed; 
and the fact that the state, as a part of its case, proved 
that the body was not found at the place designated 
by the witness Scott, or elsewhere, is a strong circum- 
stance tending to show that it was never there. 

A party cannot be convicted ofa felony upon a mere 
suspicion. The law wisely requires the testimony to 
exclude all reasonable doubt, and while to a great ex- 
tent the weight of testimony and degree of credibility 
to be given to the witnesses must be left to the jury, 
the court, where the verdict is unsupported by evi- 
dence, or is clearly wrong, will set it aside and grant 
a new trial. The judgment of the district court is re- 
_ versed and the cause remanded for a new trial. 


REVERSED AND REMANDED. 
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Tue Crry or PLatTrsMouTH, PLAINTIFF IN ERROR, V. 
JouNn FITZGERALD, DEFENDANT IN ERROR. 


Action on City Warrants. One F. having certain warrants 
against the city of P., which were duly and legally issued, ex- 
changed the same under the provisions of an ordinance of the 
city for its funding bonds, which were declared illegal because 
issued in excess of the limit fixed bylaw. Held, in an action 
against the city, that he could recover the value of the warrants, 


Error to the district court for Cass county. Tried 
there before Pounn, J. 


R. B. Windham and Webster g¢ Gaylord, for plaintift 


in error. 


The important question in this case is whether the 
purchaser of the bonds—the bonds having ‘failed for 
want of validity—can maintain his action as upon an 
implied contract for the consideration paid therefor. 
For a full understanding of this question we must first 
see in what the invalidity of the bonds consists. The 
petition discloses that these bonds were funding bonds | 
and that they were adjudged null and void because the 
then existing bonded indebiedness of the city exceeded 
twenty per cent of the assessed value of the real estate 
of the city for the previous year. _The charter provides 
“that the bonded indebtedness shall not at any one . 
time exceed twenty per cent of the value of the real 
estate of such city, according to the assessment of the 
preceding year.” This court, in Wheeler v. City of 
Platismouth, 7 Neb., 270, has determined that this pro- 
vision is a limitation upon the power of cities of the 
second class to become indebted. 

These funding bonds were null and void because . 
they were issued in violation of the charter of the city, 
and in violation of a provision restraining its power to 

28 
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become indebted, and this has much to do in determin- 
ing the right of the plaintiff below to recover, and 
marks a distinguishing feature in a class of cases that 
might otherwise seem conflicting. JéeDonald v. Mayor, 
68 N. Y., 28. McPherson v. Foster, 48 Iowa, 69. A 
man cannot shut his eyes to the want of authority in 
a city to contract, by bonds or otherwise, and when 
his contract has failed, sue the city on an implied con- 
tract. Wolcott v. Lawrence County, 26 Mo., 272. 
Brady v. Mayor of New York, 20 N. Y., 312. Man- 
ning v. District Township, 28 Towa, 332. Taylor v. Dis- 
trict Township, 25 Iowa, 457. Otis v. Cullum, 2 Otto, 
447. See also Thomas v. City of Richmond, 12 Wall., 
349, 


Sam. M. Chapman and T. M. Marquett, for defend- 
ant in error. 


The case at bar is not parallel with the cases cited by 
counsel for plaintiff in error. In each of those cases 
the court will notice that the question arises upon an 
express contract with the municipalities and corpora- 
tions, where they relied upon implied powers to create 
indebtedness, and where the creditors attempt to 
sustain or enforce the contract, upon the plea that they 
are bona-fide holders of negotiable securities; and this 
always where the municipal or other corporation have 
been contracting an indebtedness prohibited by law. 
The distinction, we think, is easy of comprehension, 
and is clearly indicated by the authorities, when care- 
fully examined. There is no indebtedness contracted 
if both these parties are placed where they originally 
stood; and so in that class of cases, where money or | 
property of an individual has been obtained through 
mistake or otherwise by a municipal corporation, the 
courts have very justly said it could be recovered back. 
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Dill v. Wareham, 1 Met., 488. Paul v. City of Kenosha, 
22 Wis., 266.° Clark v. Saline County, 9 Neb., 516. 
The city of Plattsmouth has a valid floating debt, of 
which Fitzgerald is the owner of a part; he has paid 
a full consideration for the same. The city cannot 
pay her creditors, and proposes to fund her indebted- 
ness, and thus obtain longer time and more favorable 
terms. The proposition is made to the creditor to ex- 
change. He accepts; he knows express provision is 
made in the city charter for funding indebtedness. 
There is no express contract to be enforced. Fitzger- 
ald is not attempting to enforce a contract that is ultra 
vires in any sense in which that term is employed. 
He is simply saying, ‘“‘ You obtained my property with- 
out paying for it; now restore it, or pay for it!” He 
in no way induced the city to issue these bonds. He 
was in no way a party to the primary act of issuing 
them; and to say that the ultra doctrine of ultra vires 
should be enforced against him would, we think, be a 
subversion of justice, and contrary to all authority. 
Green’s Ultra Vires, 614. 5 B. Mon., 129. 24 Wis., 
39. 1 Md. Ch., 407. 11 Humph., 1. Steam Co. »v. 
Weed, 17 Barb., 378. Potter v. Bank, 5 Hill, 490. 
Silver Lake Bank v. North, 4 Johns. Ch., 370. 28 How., 
381. 2 Dillon, Mun. Corp., sec. 447, and cases cited. 
16 Cal., 255. 33 Cal., 184. 


MAXWELL, Cu. J. 


In the year 1878 the defendant herein commenced 
an action against the plaintiff to recover upon certain 
warrants of said city surrendered for certain funding 
bonds which were afterward declared void. The plain- 
tiffin error demurred to the petition upon the ground 
that the facts stated therein were not sufficient to con- 
stitute a cause of action. The demurrer was overruled, 
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and the plaintiff not desiring to plead further, judg: 
ment was entered against the city for the sum of 
$3650.00 and costs. The case is brought into this 
court by petition in error. 

The petition, after setting-forth the incorporation of 
the city, states “that on or about the 17th day of Feb- 
ruary, 1877, plaintiff was the owner of the following 
described city warrants or orders of the city of Platts- 
mouth (giving a particular description of each); that 
said warrants or orders were duly and legally issued 
by said city for the full value in the ordinary course of 
transacting its municipal affairs, and for legitimate 
municipal purposes, and were issued to the several per- 
sons and individuals named in each of said warrants in 
payment for services and materials had and received 
by said city of Plattsmouth from said several persons 
and individuals in carrying on the legitimate and ordi- 
nary affairs of said city, and that said services rendered 
and materials furnished by said individuals, and each 
of them, were received and accepted by said city, and 
kept, retained, and used by said city for municipal 
purposes, and that plaintiff paid full value for the 
same; that on the Ist day of August, 1877, said war- 
rants and orders in the aggregate amounted to the sum 
of $3054.18; that on said day this plaintiff, at the re- 
quest of the city council and authorities of said city, 
surrendered to said city and exchanged said orders or 
warrants and all of them, and received in lieu thereof 
from said city six certain bonds of said city of Platts- 
mouth, known and designated as ‘Ten per cent fund- 
ing bonds of said city to fund the outstanding debts of 
said city, then and thereafter to become due;’ that 
said series of ten per cent funding bonds were author- 
ized by ordinance duly passed by the common coun- 
cil of said city on the 14th day of June, 1878, in the 
amount of $25,000, and that each of said ten per cent 
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funding bonds so issued to this plaintiff called for the 
payment of the sum of $500, with interest from date 
at the rate of ten per cent per annum. A copy of the 
said bonds is attached to the petition, marked ‘Exhibit 
A,’ and made a part thereof.” 

The petition also alleges that in the year 1878 the 
supreme court declared said funding bonds to be null 
and void because in excess of the indebtedness which 
the city was authorized to incur; that thereafter, and 
before the commencement of the suit, the plaintiff de- 
manded of said city a return of the warrants so sur- 
rendered for said bonds, but the authorities of the city 
refused to take any action in the premises or to make 
any provision for paying the same. It is also alleged 
that thirty-five of said orders, aggregating the sum of 
$1750, were issued in the year 1873 in payment of a 
Babcock fire engine, and were afterwards assigned to 
the plaintiff. 

The principal defense relied on by the city is, that 
the bonds having failed for want of validity no action 
can be maintained to recover the consideration there- 
for. And in the discussion of that question great 
stress is laid upon the case of Wheeler v. the City of 
Plattsmouth, 7 Neb., 270. In that case the court held 
in effect that bonds issued in excess of the amount 
limited by law are without authority, and void. And 
we adhere to that decision, but it has no application 
to the case at bar. In this case the petition states that 
the warrants “‘ were duly and legally issued by said city 
for the full value in the ordinary course of transacting 
its municipal affairs and for legitimate municipal pur- 
poses.” This the demurrer admits. If, as is admitted 
in this case, the warrants in question were duly and 
legally issued for legitimate municipal purposes, they 
are a just and proper charge against the city. The 
warrants were not issued in excess of the limit fixed 
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by law, otherwise they could not have been legally 
issued. The cases cited by the plaintiff in error there- 
fore are notin point. Those decisions are placed upon 
the illegality of the contracts. But here the demurrer 
admits that the original contract was valid and bind- 
ing on the city. Does, therefore, the exchange of valid 
obligations against the city for bonds authorized by 
its ordinances, but void because issued in excess of the 
limit fixed by law, deprive the holder of the claim of 
all action therein? If so, upon what principle? The 
city obtained its own evidences of debt, which were 
valid and binding upon it, in exchange for evidences 
of debt issued by itself which were void, although at 
the time they were issued they were believed to be 
valid. The debt is still unpaid, and being valid in 
its inception and a just charge against the munici- 
pality, it is liable thereon. The judgment of the dis- 
trict court is clearly right and is aflirmed, the defen- 
dant to deposit with the clerk of this court, for the 
use of this plaintiff, the bonds in question within 
sixty days from this date. 
JUDGMENT ACCORDINGLY. 


Tomas HoLEeran, AND MicHaEt HoLeran, PLAINTIFFS 
IN ERROR, V. ScoooLt District No. 17, ApaMs Coun- 
TY, ET AL., DEFENDANTS IN ERROR. 


Official Bonds. One S. was elected treasurer of a school district, 
and executed a bond to the district with two sureties condi- 
tioned as required by law. Afterwards, and during the same 
term of office, he executed and delivered to the district an ad- 
ditional bond with new sureties. In an action against the 
principal and sureties on both bonds for a default of the treas- 
urer, occurring after the execution of the second bond, Held, 
that they were properly joined. 
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_ Error to the district court for Adams County. 
Tried before Gas.in, J. 


A. H. Bowen, for plaintiff in error, cited 2 Bouvier 
Dic., 516. B.g MR. R. v. Dick g Son, 7 Neb., 242. 
Bliss on Code Pleading, sec. 95. Swan’s Pleading, 101. 
Mowery v. Mast, 9 Neb., 445. In this case the liability 
of each set of bondsmen arises upon his own separate 
undertaking—contract, and there is no community of 
interest between the parties to the several obligations; 
hence it cannot be said that they come within the per- 
missive provisions of sec. 41 of the code, nor the man- 
datory provisions of sec. 42. 


Hewitt ¢ Yocum, for defendant in error. 


There is but one cause of action in this case, because 
there is but a single wrong—the defalcation of the 
treasurer Thomas Shea. And defendants in error 
seek to recover only on his single obligation to account 
for the funds in his hands, as treasurer, for which-the 
other defendants are held jointly and severally as his 
sureties. Hence the demand against the parties is in- 
divisible, and the rule is well established that an indi- 
visible demand cannot, at the will of the plaintiff; be 
separated and made the subject of several actions. 
Beck v. Devereaux, 9 Neb., 109. And see 2 McVey’s 
Ohio Digest, p.8. Swan’s PI., 32,100. Bliss on Code 
Pleading, sec. 113, 118. Field on Damages, 617. 4 
Ala., 607. 16 Iowa, 81. 1 How., 104. 


Maxwett, Cua. J. 
This is an action upon the official bonds of Thomas 


Shea, treasurer of School District No. 17 of Adams 
county. 
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The petition states that on the first Monday of April, 
1876, one Thomas Shea was elected treasurer of said 
district, and thereupon executed and delivered to said 
district his official bond as such treasurer with Isaiah 
Slyter and Joseph Flick as sureties; that afterwards in 
July, 1878, and during said term of office, said Shea 
executed and delivered to said district an additional 
bond, signed by himself as principal and Thomas Hole- 
ran and Michael Holeran as sureties, both of said 
bonds being conditioned as required by law. It is 
alleged that said treasurer failed to account for and 
pay over to his successor in office the sum of $903.57, 
for which judgment is prayed against the sureties on 
both bonds. 

The defendants, Thomas Holeran and Michael Hol- 
eran, demurred to the petition—Jirst, because several 
causes of action were improperly joined; second, be- 
cause the petition did not state facts sufficient to con- 
stitute a cause of action. The demurrer was over- 
ruled, to which the defendants excepted, and refusing 
to plead further, judgment was rendered against them 
for the sum of $963.00 and costs. They now bring 
the cause, into this court by petition in error. 

The principal assignment of error relied on is that 
there is a misjoinder of causes of action—that one ac- 
tion cannot be maintained on both bonds. In this 
case the default of the treasurer is alleged to have oc- 
curred after the execution of the second bond, and 
both bonds have the same conditions, viz.: “that the 
treasurer shall faithfully discharge the duties of his 
office as treasurer of said school district, and shall well 
and truly pay over to the person or persons entitled 
thereto, upon the proper order therefor, all sums of 
money which shall come into his hands as treasurer of 
said district, etc.” The demand against the sureties 
is therefore indivisible. The sureties on both bonds 


JULY TERM, 1880. 409 


Organ Company v. Boyle. 


are bound for the faithful performance by the treas- 
urer of his duties, and are liable to the district for his 
failure to pay over to his successor in office the moneys 
belonging to the district in his hands. There was 
therefore no misjoinder of causes of action, and the pe- 
tition states facts sufficient to constitute a cause of ac- 
tion. The judgment of the district court is clearly 
right and is affirmed. ° 


JUDGMENT AFFIRMED. 


Western Corrage Orean Co., PLAINTIFF IN ERROR, V. 
Evaene Boyz, DEFENDANT IN ERROR. 


Negotiable Instruments: PROMISSORY NOTES: DEFENSES. 
One B. made a negotiable promissory note to S., an agent of M., 
for an organ. The note was indorsed and transferred to the 
Western Cottage Organ Co., which introduced testimony tend- 
ing to show that it purchased the note before maturity for a 
valuable consideration, and without notice of any defense to the 
same. Held, That B. could not prove the worthless character of 
the organ as a defense to the note without introducing testi. 
mony tending to show that the plaintiffs had not purchased the 
same in good faith before maturity. 


Error to the district court for Richardson county. 
Tried below before Wraver, J. 


A. R. Scott and C. Gillespie, for plaintiff in error. 


The production of this note in evidence at the trial 
by plaintiff established a prima facie presumption of 
law in its favor, to the extent that it is the holder and 
proper owner and the lawful possessor of the same; 
that it took it for value, before due, and in the regu- 
lar course of business. 1 Parsons on Notes and Bills, 
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255. Mosen v. Noonan, 7 Wis., 519. Hendricks »v. 
Judah, 1 John., 319. Bonham v. Wood, 8 N. H., 384. 
Webster v. Lee, 5 Mass., 384. Rouger v. Coney, 1 Metc. 
(Mass.), 369. Barnham v. Webster, 19 Maine, 232. Col- 
lins v. Gilbert, 4 Otto. Wortendyke v. Meehan, 9 Neb., 
221. The burden of proof rests on the defendant 
first, to lay a proper foundation for the evidence here 
* offered by impeaching the good faith character of the 
holding. Murry v. Lardner, 2 Wall., 110. Davis v. 
Bartlett, 12 Ohio St., 587. Sloan v. Union Banking Co., 
67 Penn. St., 470. 


Schoenheit ¢ Thomas, for defendant in error. 


The questions were distinctly raised by the pleadings 
whether the plaintiff was not the real payee of the 
note, whether the plaintiff had purchased the note be- 
fore maturity and for value and without notice of the 
matters set up in the answer, and whether the alleged 
negotiation of the note by Saylor to Mueller and by 
Mueller to plaintiff was not fraudulent as alleged in 
defendant’s answer. These questions were fairly sub- 
mitted to the jury, and the jury found them all in 
favor of the defendant. The court, at the request of 
the plaintiff, gave the following instruction to the jury: 
“Unless you find that plaintiff was not a good faith 
purchaser of the note before due, but did know of the 
defenses existing against the note, you must find in 
favor of the plaintiff.” The court also gave the fol- 
lowing instruction asked for by the defendant: “If 
the jury believe from the evidence that the plaintiff 
did not buy the note in good faith and for a valuable 
consideration, before maturity, without notice of the 
defenses of Boyle, then Boyle has a right to make any 
defense herein which he might have made if this ac- 

‘tion had been brought by Saylor.” The jury were 
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also told that the burden of proof was upon defendant 
to make out his defense. We submit that the instruc- 
tions given contain the law of the case, or if there was 
any error in them it was in favor of the plaintiff. The 
issues having been fully submitted to the jury, and 
there being no error in the instructions, there was no 
reason for disturbing the verdict. 


Maxwe tt, Cu. J. 


In May, 1876, the defendant executed a promissory 
note in the words and figures following: 


“ $100. “ SaLem, May 12, 1876. 

“One year after date for value received I promise to 
pay to the order of William M. Saylor one hundred 
dollars, payable at the Falls City Bank, Neb., with in- 
terest at ten per cent, with current exchange on Chi- 
cago or New York, and express charges when collected 
by express companies, and an attorney’s fee of ten per 
cent if collected by an attorney. The makers and 
indorsers severally waive presentment for payment, 
protest, and notice of protest and non-payment of this 
note. 

“15755. | “ KuGene Boyus.” 


The note was indorsed as follows: “I hereby guar- 
antee to pay the within note if not paid by the maker 
at maturity to J. Meuller or order. 

“Wa. Sayror.” 

“Pay to the order of A. Scott, treasurer. 

_ “J, MEULLER.” 

“ Pay to the order of J. N. Rickards, Esq., for col- 
lection. 
“Western Cottage Orean Co., A. Scott, Treas.” 

“Pay C. L. Keim & Co., cashier, or order, for collec- 
tion,” 
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There is also a property statement of the defendant 
on the back of the note. 

It appears from the bill of exceptions that the de- 
fendant gave the note to Saylor for a Burdette organ, 
‘purchased from him for the sum of $200. Saylor had 
received the organ from Meuller to sell on commis- 
sion or as agent. 

On the trial of the cause the plaintiff introduced 
evidence tending to show that it purchased the note 
for value before maturity, and without notice of any 
defense. The defendant, without offering any testi- 
. mony tending to show that the plaintiff was not a 
bona fide purchaser of the notes in question before 
maturity, was permitted to prove that the organ was 
of but little value, and had been returned to Saylor 
about a year from the date of the note. In this there 
was error. The rule is well settled, that the purchaser 
of negotiable paper for a valuable consideration before 
maturity, without notice of any defense in favor of the 
maker of the instrument, takes it free from all equi- 
ties existing between the original parties, unless given 
for a consideration, which by statute is declared void. 
No testimony therefore was proper, showing the 
worthless character of the organ, unless testimony was 
introduced tending to show that the plaintiff was not 
a bona fide purchaser of the note in question. The 
court therefore erred in submitting to the jury ques- 
tions that under the testimony were not properly be- 
fore them. 

The judgment of the district court is reversed and 
the cause remanded for a new trial. 


REVERSED AND REMANDED, 
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Lzronarp W. CoLsY, PLAINTIFF IN ERROR, V. J.J. BROWN 
& BRoTHER AND OTHERS, DEFENDANTS IN ERROR. 


Injunction: supemMEeNT. 8B. and Bro. recovered judgments 
against G. and A. in the probate court of S. county in 1874, 
transcripts being filed in the district court of that county in 
1877, and a sale of the real estate of G. and A. had thereunder 
in the year 1878, which sale was confirmed and a deed ordered. 
Held, That a stranger to the judgments who claimed to have 
become the owner of the land in question after the sale, could 
not enjoin the execution of a deed to the purchaser upon the 
ground that the judgments were void because the record failed - 
to show service on the defendants, 


Error to the district court for Saline county. 
Heard below before Wzaver, J., on demurrer to the 
petition. Demurrer sustained and cause dismissed. 


Colby ¢ Hazlett, for plaintiff in error. 


The petition shows that the defendants procured a 
judgment which was absolutely null and void, and had 
the same entered on the court records, without author- 
ity of law as a good and valid judgment, and have 
had executions issued thereon and levied upon plain- 
tiff’s property, and are harassing and vexing him by 
sales thereof, to his great and irreparable injury. 
These facts are sufficient to constitute a cause of ac- 
tion, and entitle plaintiff to relief by injunction. Hil- 
liard on Injunctions, 190. Garrett v. Lynch, 45 Ala., 
204. Gaines v. Haile, 26 Ark., 168 and 63. <A per- 
son can enjoin a judgment who is not a party by hav- 
ing the execution, levy, and sale of his property re- 
strained. Jordan v. Williams, 8 Rand., 501. Strong »v. 
Daniel, 5 Ind., 348. Shiff v. Carpreth, 14 La. An., 
801, 287, and 560. Hilliard on Injunctions, 247. 


No appearance for defendant in error.. 
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MaxweE.., Ou. J. 


In January, 1880, the plaintiff brought an action 
in the district court of Saline county to enjoin the 
sheriff of said county from executing a deed to Joseph 
Sutton for lots 1034 and 1035 in the town of Dewitt, 
previously sold by the sheriff to Sutton upon execu- 
tion, and said sale confirmed and a deed ordered. 
The district court sustained a demurrer to the peti- 
tion and dismissed the action. The plaintiff brings 
the cause into this court by petition in error. 

The plaintiff alleges in his petition that on the 
twenty-fifth day of October, 1877, he became the 
owner of the lots in question, and has ever since re- 
tained possession of the same; that in the year 1874 
the defendants J. J. Brown and Brother recovered 
two judgments, each for the sum of $357.40 and costs, 
against John Gilbert and J. H. Artist in the probate 
court of Saline county, which were null and void, be- 
cause the records do not show that the court had ju- 
risdiction of the persous of the defendants or of the 
subject matter of the action; that on the twenty-sec- 
ond day of March, 1877, Brown & Brother procured 
false and fraudulent transcripts of said judgments, and 
filed the same in the office of the clerk of the district 
court of said county, and on the first day of May, 
1877, caused an execution to be issued thereon under 
which the lots in question were sold to Sutton, and 
the sale thereafter confirmed. It is also alleged that 
no title will pass by the sale, and that the deed will be 
a cloud upon the plaintift’s title. 

It will be observed that the plaintiff claims to have 
become the owner of the lots in question after the sale 
of the same upon execution. He insists that the judg- 
ments are void because the record fails to show that ser- 
vice was had upon the defendants in that action; but 
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he was not a party to the judgments, and so far as ap- 
pears is not in a position to question their validity. That 
Gilbert and Artist were justly indebted to Brown & 
Brother is not denied, and that judgments were obtained 
against them, under which their real estate was sub- 
jected to sale on execution, is admitted. Can a third 
party, having no interest in the property till after the 
sale, enjoin the purchaser from receiving a deed of the 
land purchased? We think not. The petition there- 
fore fails to state a case for equitable relief, and the 
judgment of the district court must be affirmed. 


JUDGMENT AFFIRMED. 


J. HERMAN BuscH, PLAINTIFF IN ERROR, V. GeoRGE A. 
HAGENRICK, DEFENDANT IN ERROR. 


Error: PLEADING: WaIver. When the plaintiff, under leave 
to file an amended, petition, filed one in which there was a 
complete abandonment of his original cause of action, and the 
subtitution of a new and entirely distinct one, to which the de- 
fendant made no objection until after judgment against him by 
proceedings in error, Held, That the objection came too late, 
and was waived by the failure to make it in the trial court. 


Error to the district court for Lancaster county, to 
which the cause was brought on error from the county 
court. 


Burr § Kelly, for plaintiff in error. 
L. C. Burr, for defendant in error. 


‘Lakg, J. 


Of the several questions discussed by counsel, one 
only is properly raised by the record, viz.: Does the 
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petition state a cause of action authorizing the judg- 
ment rendered by the county court? 

The action was brought on a promissory note. The 
petition in question was filed under leave given to file 
an amended petition. It is now contended on behalf 
of the plaintiff in error that this petition is not amend- 
atory of the original pleading, but is a complete de- 
parture, setting forth an entirely distinct cause of 
action. And this claim is doubtless true. What pur- 
ports to be an amended petition makes no reference 
whatever to the note set out in the first petition, but 
alleges an accounting between the plaintiff and defend- 
ant on the 15th day of August, 1876, by which it was 
agreed between them that there was due from the lat- 
ter to the former the sum of $168.22. But while there 
can be no doubt, as claimed by counsel, that there was 
an abandonment of the original cause of action, and 
the substitution of a new and entirely distinct one in 
this petition, still we think it states a cause of action 
authorizing the judgment rendered thereon. If this 
change were deemed prejudicial, the place to have 
first made it known was in the county court. But no 
objection having been made there, it was too late after- 
wards tocomplain. The transcript shows that after 
the filing of this petition, the verifying of which was 
duly waived by the defendant’s attorney, no further 
resistance to a recovery by the plaintiff was made. 
Not having asked that court to protect him against 
such irregular practice, he is estopped from complain- 
ing elsewhere. 

' JUDGMENT AFRIRMED. 
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J. N. Rickarbs, PLAINTIFF IN ERROR, Vv. T. C. Cun- 
NINGHAM AND OTHERS, DEFENDANTS IN ERROR. 


1. Execution: EFFECT OF RETURN UPON LEVY WITHOUT SALE. 
An execution was duly levied upon a quantity of corn. Where- 
upon, without more being done, the sheriff, by direction of the 
judgment creditor, returned the execution to the court whence 
it issued. Held, that such return was an abandonment of the - 
levy, and that a sale of the corn by the judgment debtor subse- 
quent thereto gave to the purchaser a good title as against the 
judgment. 


2. Statute of Frauds: AVAILABLE ONLY TO PARTIES OR PRIV- 
1s, The defense given by the ninth section of the statute of 
frauds is personal, and can not be interposed by strangers to 
the agreement. 


Error to the district court for Richardson county. 
Tried below before Wzavsr, J. 


C. Gillespie and J. E. Bush, for plaintiff in error, 
cited Cahill v. Bigelow, 18 Pick., 869. Chicago Dock 
Co. v. Kinzie, 49 Ill., 289. Robinson v. Uhl, 6 Neb., - 
328. Herman on Executions, 275, 879.  Hiseley v. 
Malchow, 9 Neb., 180. Haskell v. Varina, 111 Mass., 
84. Hickok v. Coales, 2 Wend., 419. Knower v. are 
nard, 5 Hill, 877. 


A. R. Scott and J. R. Wilhite, for defendant in error, 
cited Herman on Executions, sec. 184. Herkimer Bank 
v. Brown, 6 Hill, 232. Tadlo v. Cooper, 4 Ohio State, 
18. Peck v. Tiffany, 2N. Y., 451, 


Lakes, J. 


On the eleventh day of June, 1877, H. B. Grable 
was the owner of a quantity of corn, supposed to be 
about one thousand bushels, stored in a crib on his 
farm in Richardson county. On that day the defend- 

29 
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ant Cunningham, as sheriff of said county, levied 
upon said corn by virtue of an execution from the 
county court upon a judgment against said Grable 
_ and in favor of the firm of Hinton, Lichty & Co. The 
levy being made, nothing more was done under this 
execution, which, on the thirteenth day of the same 
month, was returned by order of the plaintiffs in exe- 
. cution, as evidenced by this indorsement thereon, viz.: 
“Received this writ this twenty-sixth day of May, 
1877, and I hereby certify that I did, on the eleventh 
day of June, 1877, by virtue of this writ, levy upon 
one thousand bushels of corn in the crib on the farm 
of H. B. Grable, defendant within named, and after- 
wards, on the thirteenth day of June, 1877, the plain- 
tiff within named paid all the costs as indorsed on this 
writ, and ordered the same returned. Judgment not 
satisfied. Witness my hand this thirteenth day of 
June, 1877. T. C. Conninanam, Sherifk” 

On the twenty-fifth of June, 1877, the corn still be- 
ing in the crib, was sold by Grable to the plaintiff in 
' part payment of a debt owing by him to the plaintiff’s 
wife. There is nothing in the record in any respect 
impeaching the entire good faith of this purchase, and 
we must regard it as investing the plaintiff with what- 
ever interest in the corn it was possible for Grable to 
convey. 

In the meantime the defendant Keim purchased the 
judgment, and on the twenty-fourth day of July, 1877, 
‘he procured an “ order of sale” to be issued thereon, 
directing the sheriff to advertise and sell the corn so 
previously levied upon, and which had not yet been 
removed from the crib where it was first seized. In 
obedience to this “order,” the sheriff re-took posses- 
sion of the corn, and was proceeding with the sale, 
when it was replevied from him by the plaintiff in the 
action now under review. . 
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This “order of sale” seems to have been issued 
under the mistaken notion that the corn still remained 
subject to the levy of June 11; in other words, that 
by virtue of that levy, notwithstanding the return of 
the execution under which it was made, the corn was 
in custodia legis, and subject to the direct order of the 
court in its application to the payment of the judg- 
ment. And the court below also must have proceeded 
on the same theory in deciding the case, for otherwise 
it could not have been held, under the evidence, that 
this ‘‘ order”? was authority for the sheriff to re-take 
and sell the property. But such is not thelaw. As 
contended by plaintiff’s counsel, the return of the ex- 
ecution by direction of the judgment creditor was a ° 
total abandonment of the levy, and left the debtor at 
liberty to sell the corn to whoever would purchase it. 
The sole authority for the sheriff to hold the corn was 
the execution. The return of the execution into court 
was a surrender of that authority, leaving the corn as 
free from his control as if he had made no levy upon 
it; and the only way in which the corn could have 
been legally taken afterwards under that judgment 
was by the issue and levy ofa new execution. 

The case of Hickok v. Coates, 2 Wend., 419, is not 
unlike this one in principle. In that case it appears 
that the sheriff was ordered by the judgment creditor 
to suspend all further proceedings under the execu- 
tion, after levy was made, until he gave further direc- 
tions. This, it was held, had the effect to release the 
property from the levy. The court say: ‘ The plain- 
tiff in error, in consequence of the directions given 
by him to the defendant (the officer), lost his lien upon 
the property. The execution became dormant; and 
any other creditor would have had a right to take it, 
or a purchaser for a valuable consideration would ac- 
quire title to it.” 
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The defendant’s counsel in their brief urge upon our 
attention the ninth section of the statute of frauds as 
against the alleged sale of the corn by Grable to the 
plaintiff. In the first place we will say that this stat- 
ute has no application here. Even were we to concede 
that the statute might have been available to Grable as 
against the plaintiff in a controversy between them as 
to the alleged sale—which, however, we do not—it 
» would not follow that the defendants, who are stran- 
gers to that sale, could plead it. As is said by the 
court in Cahill v. Bigelow, 18 Pick., 869, “The effect 
of the statute is, that the promisor who would 
otherwise be liable to such an action, may avoid it.” 
And also in Chicago Dock Co. v. Kinzee, 49 Il., 289. 
‘“‘This statutory defense is personal and cannot be inter- 
posed by strangers to the agreement. Like usury, in- 
fancy, and a variety of other defenses, it can only be 
relied on by parties and privies.” See also Robison et 
al. v. Uhl, 6 Neb., 8328. Uhl v. Robison et al., 8 Neb., 
272. Hiseley et al. v. Malchow, 9 Neb.,174. McCormick 
v. Drummett, id., 384. 

We are, for the reasons thus expressed, of opinion 
that the verdict and judgment of the district court are 
entirely unsupported by the evidence and law of the 
case, and that a new trial should be awarded. 


REVERSED AND REMANDED. 
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JoserpH RosENFIELD AND OTHERS, PLAINTIFFS IN ERROR, 
v. MaTHIAS CHADA, DEFENDANT IN ERROR. 


Judicial Sale: arrraAtszEMENT. Appraisers called to value real 
estate levied upon by the sheriff must appraise the property at 
its value in money, and deduct the liens therefrom, specifically 
enumerating each lien and the amount due thereon. It is not 
sufficient to appraise the interest of the debtor therein. 


Error to the district court for Saline county. 
M. B. C. True, for plaintiff in error. 

W. H. Morris, for defendant in error. 
MaxweE.1, Cu. J. 


In February, 1878, an action was commenced in the 
district court of Saline county by the plaintiffs against 
the defendant, and lot 11, in block 148, in the city of 
Crete, was attached as his property. In April of that 
year judgment was rendered against him for the sum 
of $224.05, and an order made for the sale of the at- 

‘tached property. In January, 1879, an order of sale 
was issued on said judgment and delivered to the 
sheriff of said county, who thereupon caused the fol- 
lowing appraisement to be made: 

“The State of Nebraska, 
Saline county. } 

“We, Jacob Bigler, sheriff of Saline county, and 
H. C. Rider and J. C. McDonald, two disinterested 
freeholders, residents of said county, the said H. C. 
Rider and J. C. McDonald, having been first sworn 
by said sheriff, do, upon actual view thereof, ap- 
praise the property hereinafter described at its real 
money value, as the property of Mathias Chada, taken 
by virtue of an order of sale issued out of the district 
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court of the first judicial district of Nebraska, in and 
for the county of Saline, wherein Joseph Rosenfield 
and Mayer Rosenfield are plaintiffs and the said Ma- 
thias Chada is defendant, to-wit: lot No. 11, in block 
143, in the city of Crete, Saline county, Nebraska. 
The interest of Mathias Chada valued at the sum of 
$200. 

“Given under our hands this twenty-third day of 


January, 1879. 
“ Jacos Breter, Sheriff. 


“TH. C. Riper. 
“J. C. McDonatp.”’ 


The lot in question was sold to the plaintiffs for the 
sum of $134. The defendant filed a motion to set the 
sale aside, which was sustained. The plaintiffs bring 
the cause into this court by petition in error. The 
several errors assigned are substantially the same, viz.: 
that the court erred in sustaining objections to the sale, 
and that said objections should have been overruled. 
In the case of Sessions v. Irwin, 8 Neb., 7, the interest 
of the defendant in certain real estate was valued at 
$10. It was held that the appraisers must specifically 
enumerate the liens and incumbrances which they find © 
subsisting. This can only be done by ascertaining 
the gross value of the real estate, and after enumerat- 
ing the liens and the amount due on each, deduct them 
from the gross value. If this mode of ascertaining 
the value is not adhered to it will be next to impossi- 
ble to review an erroneous appraisement, and the 
debtor’s property is liable to be sacrificed. The judg- 
ment of the district court is clearly right and is af- 
firmed. 

JUDGMENT AFFIRMED, 
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THomas MorToN, APPELLEE, V. Grorak W. CovELL, 
AND ELIZABETH CoVELL, APPELLANTS. 


Mortgage: EQUITY OF REDEMPTION: PossEssIon. In 1876 M. 
and wife executed to one M. a mortgage upon certain real es- 
tate to secure the payment of $7,000 in five years, the mortga- 
gee by agreement entering into possession of the property. The 
mortgage was given to secure certain security debts which M. 
was afterwards compelled to pay. In 1878, one B. recovered a 
judgment against the mortgagors in the county court, a trans- 
cript of which was filed in the district court, and execution is- 
sued thereon, under which the equity of redemption of the 
mortgaged premises was sold to O. and wife for the sum of $20. 
The mortgagors then consented to waive the unexpired credit, 
and that the debt be declared due at once. In an action to 
foreclose, Held, That C. and wife could not interpose the defense 
that the debt was not due unless they sought to redeem, and 
the mortgagee being in possession under an agreement to that 
effect at the time they purchased the premises they were not en- 
titled to the possession. 


AppgaL by defendants from a decree rendered in 
the district court of Otoe county. The facts appear in 
the petition. 


Covell ¢ Ransom, for appellant, claimed inter alia, 
that a mortgage cannot be foreclosed before it is due, 
or there is a breach of some condition; that there is no 
clause in this mortgage making the wholesum due on 
failure to pay the interest, or on breach of any condi- 
tion, and that without such a clause, even if there 
were interest due and unpaid, the mortgagee. could — 
not foreclose for the whole sum, but only for the in- 
terest due and unpaid. Williams v. Townsend, 31 N. 
Y., 411. Sec. 856, page 657, Gen. Stat. 2 Jones on 
Mortgages, Sec.1174. Trayser v. Trustees, 39 Ind., 556. 
That appellants were entitled to redeem from the 
mortgage debt held by Thomas Morton if any such 
debt existed, and as George W. Covell purchased the 
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equity of redemption of the mortgagors, William and 
Hattie Morton, and whatever interest they or either of 
them had therein, at execution sale under the judg- 
ment against them both, November 2d, 1878, he took 
the title of the mortagors subject to the incumbrances 
on the premises exactly as they stood at the date of his 
purchase. That the equity of redemption might be 
sold on execution, and that the purchaser would take 
the title of the mortgagors as he found it at the date 
of sale, and the time for which the debts secured by 
the incumbrances had to run could not by any act of 
the mortgagors after such purchase be changed or - 
shortened. Waters v. Stewart, Caine’s Cases in Error, 
47. Hitchcock v. Harrington, 6 Johns., 290. Collins v. 
Torry, 7 Johns., 298. Denton v. Nanny, 8 Barb., 618. 
Coles v. Coles, 15 Johns., 319. Renard v. Brown, 7 
Neb., 453. 7 Green Chan., 348. Crow v. Tinsley, 6 
Dana., 302. Lloyd v. Lee, 45 Ill., 277. Dunbar »v. 
Starkey, 19 N. H., 160. 


E.. F. Warren, for appellee. 


At the time of the execution of the agreement re- 
leasing balance of the term between William Morton 
et ux. and Thomas Morton, Thomas Morton had been 
in undisturbed and absolute possession of the mort- 
gaged premises for over eighteen months. Neither 
Covell nor William Morton, nor any one else, could 
disturb that possession without paying to Thomas 
‘Morton the amount he had advanced as surety for 
William Morton. This Mr. Covell has not offered to 
do. Hubbell v. Maulson, 58 N. Y., 525. Pell v, 
Ulmar, 18 N. Y., 189. Chase v. Peck, 21 N. Y., 586. 
Hennesy v. Farrell, 20 Wis., 42. Dickinson v. Dawson, 
85 Ill., 58. Brinkman v. Jones, 44 Wis., 498. Den v. 
Wright, 7 N. J.L., 175. Harper v. Ely, 70 Ill, 581. 
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Did the release by William Morton of further time in 
which to reimburse his surety, who had been in lawful 
_possession of the premises for over eighteen months, 
prejudice any rights of Mr. Covell, as shown by this 
record? Manifestly not; Mr. Covell could not obtain 
possession without redeeming the land. Renard v. Brown, 
7 Neb., 455. He held a worthless equity of redemp- 
tion—worthless because it gave him no right of pos- 
session; and his answer in this case asks no relief, nor 
does it contain any offer to redeem. He has no stand- 
ing in a court of equity, and a reversal of the decree 
would not benefit him a particle. 


MaxweE.u, Cu. J. 


In the year 1876 William Morton and wife executed 
and delivered to the plaintiff a promissory note, of 
which the following is a copy: 


“No. “NEBRASKA City, October 12, 1876. 

“Five years after date, for value received, I promise 
to pay to the order of Thomas Morton seven thousand 
dollars, at Nebraska City, with interest at twelve per 
cent per annum from date until paid, together with a 
sum equal to ten per cent of said amount as attorney’s 
fees if action is brought on this note or on the mort- 
gage given to secure the same, or if the same is not 
paid when due. 

“$7000. -¢ Witttam Morton. 

“Hattie Morton. 
“Due October 12, 1881.” 


To secure the payment of this note William Morton 
and wife executed a mortgage upon productive real 
estate in Nebraska City, the mortgage containing this 
provision: “This conveyance is intended as a mort- 
gage to secure the payment of the sum of seven thou- 
sand dollars, due five years from the date hereof, with 
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interest at twelve per cent per annum, payable an- 
nually, according to the conditions of one promis- 
sory note, bearing even date herewith, and executed 
by the said party of the first part to the said party of 
the second part; and these presents shall be void if 
such payments be made. But in case default shall be 
made in the payment of the principal or interest as 
above provided, then the party of the second part, his 
executors, administrators, and assigns, are hereby im- 
powered to sell the premises above described,”’ etc. 
The plaintiff by agreement entered into possession of 
the mortgaged property. , 

On the second day of July, 1877, one Joshua H. 
Buell recovered a judgment against William Morton 
and Hattie Morton in the county court of Otoe county 
for the sum of $465.78, and $3.50 costs. On the tenth 
day of August, 1877, a transcript of the judgment was 
filed in the office of the clerk of the district court of 
Otoe county, and on the twenty-seventh day of that 
month an execution was duly issued thereon and levied 
upon the mortgaged property, and the same was sold 
to the defendants for the sum of $20.00. The sale was 
thereupon reported to the court and confirmed, and 
an order made to put the purchaser in possession, the 
plaintiff herein not being a party to that action. The 
purchaser seems to have been put in possession of said 
real estate, but the plaintiff afterwards obtained pos- 
session of the same. ~ 

On the ninth day of December, 1878, William Mor- 
ton and Hattie Morton executed aa instrument to the 
plaintiff, reciting in substance that, whereas the plain- 
tiff had become absolutely liable for the payment of 
the security debts heretofore mentioned, and consent- 
ing that said note and mortgage may on that day be 
declared due and payable. 

On the eleventh day of December, 1878, the plain- 
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tiff commenced an action of foreclosure of the mort- 
gage in question in the district court of Otoe county, 
William Morton, Hattie Morton, Joshua H. Buell, 
George W. Covell, and Elizabeth M. Covell being 
made defendants. 

To this petition Covell and wife filed an answer, 
setting up various defenses, and praying in substance 
for the following relief: First, That the pretended 
mortgage of the plaintiff be declared fraudulent and 
void as against the interests of the defendants. Second, 
That the injunction be vacated and set aside. Third, 
That the claim and interest of these defendants in and 
to said premises, and the possession thereof, be de- 
clared valid and subsisting as against the plaintiff’s 
mortgage, ete. There is also a prayer for general 
relief. In September, 1879, a decree of foreclosure 
was rendered in favor of the plaintiff for the sum of 
$9,457.00 and costs. Covell and wife appeal to this 
court. 

- The answer of Covell and wife charges that the mort- 
gage in question is fraudulent and void as to creditors, 
but there is not a particle of proof showing such to be 
the case. So far as this record discloses, the mortgage 
was given in good faith to.secure the plaintiff from loss 
as surety of William Morton. The testimony shows 
that he was thus liable for more than $13,000.00, which 
had been diminished by the rents from the premises in 
question to some extent, but that at the date of the de- 
cree he had actually paid thereon the sum of $10,038.57, 
in excess of rents received. The transaction seems to 
- have been entered into in good faith, and the court 
could not have found otherwise from the testimony. 
The mortgage therefore was not fraudulent and void. 

The second defense was sustained in the court below. 
The third defense seems to be the principal one relied 
on. The defendants do not ask to be permitted to re- 
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deem the mortgage. If so, the change of the time of 
payment might become material, and any change which 
restricted the right to redeem would not be binding on 
the defendants. But the object of the answer is not to 
redeem, but to be placed in possession of the property. 

Section 55 of chapter 61 of General Statutes, pro- 
vides, that ‘in the absence of stipulations to the con- 
trary the mortgagor of real estate retains the legal title 
and right of possession thereof.” In the case at bar, 
while the mortgage is silent about the right of pos- 
session the mortgagee is shown to have taken posses- 
sion of the property with the consent of the mortgagors 
immediately after the execution of the mortgage, and 
to have been thus in possession at the time the defend- 
ants purchased the equity of redemption. It is alleged 
in the petition, and not denied, that the plaintiff col- 
lected the rents upon the property from and after the 
first day of June, 1877, to the commencement of the 
action, and that they amounted to the sum of $1,800.00. 
It is also alleged, and not denied, “that said premises 
were occupied solely for stores for the sale of merchan- 
dise, on the ground floor of the buildings erected 
thereon, and occupied and used as offices, etc., upon 
the second floor thereof.”? Can it be possible that the 
defendants for the sum of $20.00 purchased the right 
to enter into possession of the premises and collect 
these rents? We think not. The mortgagee was in 
possession, collecting and applying the rents upon the 
mortgage debt at the time the defendants purchased 
the equity of redemption, and the purchase price indi- 
cates that appellants purchased nothing but the naked 
legal title. The equities of the case are clearly with 
the plaintiff, and the judgment of the district court 
must be affirmed, 


JUDGMENT ACCORDINGLY. 
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T. W. T. RicHaRDs, PLAINTIFF IN ERROR, V. B. Y. 
YopER ET AL., DEFENDANTS IN ERROR. 


1. Subrogation: PLEapINe. Suit to subrogate the plaintiff to 
the rights of the mortgagees in a chattel mortgage, given to in- 
demnify defendants as sureties on a stay bond, given to stay a 
judgment, of which plaintiff is the owner. On demurrer to the 
petition, Held, Not necessary that the petition should negative 
the fact of said mortgage having been in fact discharged of 
record. 


2. Where a surety for the payment of a debt receives a 
security for his indemnity and to discharge such indebtedness, 
the principal creditor is in equity entitled to the full benefit of 


that security. Ourtis v. Tyler § Allen, 9 Paige’s Ch., 482. 


THE PIPAINTIFF in error brought an action in the dis- 
trict court of Cuming county, alleging in his petition, in 
substance, that on the twenty-third day of August, 1877, 
the defendant, B. Y. Yoder, confessed a judgment in the 
county court of Cuming county, Nebraska, in favor of 
one R. H. Lacey, for $409.64 and $2.00 costs of court, 
and the further sum of $37.00 as an attorney’s fee; that 
to obtain a stay of execution on said judgment, the 
said B. Y. Yoder executed his undertaking with the 
defendants W. R. Artman and A. W. Mechling, sure- 
ties, and filed the same in the said county court; that 
on the fourteenth day of November, 1877, the said R. 
H. Lacey assigned said judgment to the plaintiff; that 
to indemnify the said sureties against loss and damage, 
in consequence of their liability upon said undertaking 
for stay, the said B. Y. Yoder and the said Rebecca 
Yoder made and delivered to the said sureties a chat- 
tel mortgage on certain personal property, which is set 
out and described in said petition; the consideration 
and condition of said mortgage were that, whereas, on 
the twenty-third day of August, 1877, the said B. Y. 
Yoder confessed a judgment in the said county court 
of said Cuming county, for $409.64 and $2.00 costs, in 
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favor of R. H. Lacey, of said place; and, whereas, the 
said W. R. Artman and A. W. Mechling entered into 
an undertaking as sureties for a stay of execution on 
said judgment; now if the said B. Y. Yoder shall pay 
said judgment, interest, costs, and accruing costs at the 
expiration of said stay, and shall keep the said sureties 
harmless, then this conveyance to be void; but if the 
said B, Y. Yoder shall fail to pay said judgment and 
interest and costs, then the said second parties (sure- 
ties) are authorized and empowered to take possession 
of said property and sell the same, and after paying all 
costs and charges they shall apply the remaining pro- 
ceeds in payment of said judgment, and pay the sur- 
plus, if any, to the mortgagors; that said stay has long 
since expired, and the said B. Y. Yoder and the said 
sureties have failed to pay said judgment or any part 
thereof; that although the said B. Y. Yoder has failed 
and refused to pay the said judgment, the said Artman 
and Mechling have failed and refused to take posses- 
sion of said property so mortgaged, and sell the same, 
and with the proceeds pay said judgment as they of 
right ought to do; and they have refused to assign said 
mortgage to the plaintiff; that the said B. Y. Yoder 
and the said W. R. Artman and A. W. Mechling are 
each insolvent, and have been insolvent ever since the 
expiration of said stay of execution, and the plaintiff 
is remediless at law for the collection of said judgment. 

The plaintiff asked to be subrogated to the rights 
and interests of said Artman and Mechling in said 
chattel mortgage; that he be permitted to take posses- 
sion of said property described in said mortgage, and 
sell the same and apply the proceeds to the satisfaction 
of his said judgment, as was intended by the parties to 
said mortgage. Defendants demurred to the petition, 
and upon a hearing thereof before Barnzs, J., the de- 
murrer was sustained and cause dismissed. 
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Crawford ¢ McLaughlin, for plaintiff in error. 


It is an old and well-settled rule in equity that where 
the principal debtor has given any securities or other 
pledges to his surety, the creditor is entitled to all the 
benefits of such securities or pledges in the hands of 
_ the surety, and may in equity subject them to the pay- 
ment of his debt. Comyn’s Digest, Chan. 4 D. C. 
Wright v. Morley, 11 Vesey, 22. 1 Story’s Equity Ju- 
risprudence, sec. 502, 638. Moses v. Murgatroyd, 1 
Johns. Ch., 119. Philips v. Thompson, 2 Johns. Ch., 
418. 1 Hilliard on Mortgages, 351, sec. 46; 352, sec. 
48; 858, sec. 51; 357, sec. 66. Brandt on Suretyship, 
sec, 282. Bliss on Code Pleading, sec. 175. 


Franse g- Valentine, for defendants in error. 


Coss, J. 


The demurrer in this case being general does not 
point out the specific grounds of objection to the peti- 
tion. But upon reference to the brief of the defendant 
I find that the point relied upon is that the chattel 
mortgage had been discharged of record, and that fact 
not noticed in the petition. 

If the mortgage had been discharged of record and 
any of the parties were in a position to take advantage 
of such fact, they certainly could not do it by demur- 
rer. The mortgage being shown to have been duly 
executed and recorded in the proper office, the pre- 
sumption is that it gemains in full force and effect, and 
it is not necessary that the petition should negative 
every possible cireumstance which might have inter- 
vened to render it inoperative. If any such have oc- 
curred the defendants should have set the same up by 
answer, They. can not do it by demurrer. 
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I do not understand the defendants as controverting 
the proposition that plaintiff was, before the discharge 
of the chattel mortgage, entitled to be subrogated to 
its benefits as a security for the payment of the judg- 
ments. Certainly no such position could be main- 
tained. 

In a case quite in point Chancellor Walworth stated 
the rule in the following words: ‘It is well settled, — 
however, that where a surety, or a person standing in 
the situation of a surety, for the payment of a debt re- 
ceives a security for his indemnity, and to discharge 
such indebtedness, the principal creditor is in equity 
entitled to the full benefit of that security. And it 
makes no difference that such principal creditor did 
not act upon the credit of such security in the first in- 
stance or even know of its existence.” Curtis v. Tyler 
g¢ Allen, 9 Paige’s Ch., 432. And such I understand 
to be the settled law. 

It is quite certain then that the district court erred 
in sustaining the demurrer, and the judgment must be 
reversed and the cause remanded for further proceed- 
ings in accordance with law. 


REVERSED AND REMANDED. 


Joun 8. WILLIAMS AND OTHERS, PLAINTIFFS IN ERROR, 
v. Reusen C. GoLDEN, DEFENDANT IN ERROR. 


1. Exemption of Personal Property. In the case made, 
Held, That an execution debtor who possesses neither lands, 
town lots, nor houses is entitled to hold exempt from execution 
the specific articles enumerated in section 680 of the code of 
civil procedure, and in addition thereto other personal property 
of the value of five hundred dollars. 


Norg.—See Frazier v. Syas, ante page 115, and note,—Rep, 
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2. Constable’s Bond. A constable’s bond given in the absence 
of extortion, duress, or other unfairness, and with a not unrea- 
sonable sum fixed as penalty therein, is binding on the securities 
to such bond, although there is no law fixing any amount as 
penalty. 


Error to the district court of Otoe county. The 
action there was brought by Golden to recover dam- 
ages from Williams and sureties on his bond, on ac- 
count of a levy and sale of personal property under an 
execution placed in hands of Williams as constable, 
and claimed by Golden to be exempt. Judgment be- 
low before Pounp J., for Golden, and defendants 
brought the case up by a petition in error. 


Covell ¢ Ransom, for plaintiffs in error. 


If a bond in excess of the statutory requirement is 
extorted from the principal as a condition precedent 
to his entering upon the duties of his office, such bond 
is not binding. United States v. Mynderse, 11 Blatch- 
ford, 1. Bomar v. Wilson, 1 Bailey, Law (South Car.),. 
461. Treasurers v. Bates, 2 Bailey, Law (South Car.), 
362. Armstrong v. U. S., Peters’ Cir. Ct. Rep., 46. 
I Caraher v. Commonwealth, 5 Watts & Serg. (Pa.), 21 
Welsh v. Barrow, 9 Robinson (La.), 535. Johnson v. 
Gwathney, 2 Bibb (Ky.), 186. Boswell v. Lainhart, 2 
La., 897. United States v. Tingey, 5 Peters, 129. The 
bond must be substantially such as is authorized by 
the statute, otherwise it cannot be enforced. Lowther 
v. Lawrence, Wright (Ohio), 188. Collier v. Johnson, 7 
Ohio, 235, pt. 1. Gardner v. Woodyear, 1 Ohio, 170. 
Commissioners of Insolvents v. Way, 3 Ohio, 108. A vol- 
untary bond is not binding upon the obligors. Ifa 
public officer execute an official bond not required of 
him by law, it is voluntary and not binding upon him. 
State of Mississippi v. Bartlett, 30 Miss., 624. Silver v. 
Governor, 4 Blackford, 15. 

30 
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J. C. Watson and Herbert R. Wodehouse, for defendant 
in ertor, cited Maxwell’s Practice in Justices’ Courts, 
98,99. Wells Law and Fact, sec. 8308. The People v. 
MeClay, 2 Neb.,8. State, ex rel. Metz, v. Cunningham, 6 
Neb., 98. Gen. Stat., 99. Brandt on Suretyship, sec. 
12, 18, 444. Bay County v. Brock, 11 Central Law 
Journal, 35. 


Coss, J. 


The plaintiffs in error make two points: 

First, That all the exemption of personal property 
from forced sale on execution to which defendant in 
error was entitled is that provided for by section 521 
of the code, and that the exemption provided for in 
said section is in lieu of and not in addition to that 
provided for in section 580. [Geun. Stat., 616, 618.] 

Second, That the plaintiffs in error, other than Wil- 
liams, are not liable, for the reason that there is no 
sum fixed by law in which constables are required to 
give bond, and hence that the bond is void. 

As to the first point I do not think that there is 
room for a reasonable doubt that it was the intention 
of the legislature, in framing and passing the several 
sections of the exemption law, to exempt to all debtors 
the several articles specified and enumerated in section 
580 of the code, and in addition thereto to exempt to 
such debtors as owned no real estate the amount of five 
hundred dollars in other personal property of the 
debtor, to be selected by him or by the officer under 
certain circumstances. Evidently it was their intention 
to give the landless debtor an exemption of personal 
property in lieu of the more wealthy debtor’s home- 
stead exemption. And this could only be done by giv- 
ing him an exemption in gross in addition to the spe- 
cific articles to which the other was also entitled, be- 
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' eause the articles specifically exempted often, if not 
generally, exceed in value the sum of five hundred 
dollars. : 

As to the second point, the sum or penalty named 
in the bond is only a limitation upon the extent of the 
sureties’ liability, and is not necessary to give it force. 
The statute requires a person elected to the office of 
constable to give a bond with security for the faithful 
performance of the duties required of such officer by 
law, and while the statute is defective in not fixing the 
amount of the penalty in such bond, yet the courts 
must give some effect to the said statute, and doing so, 
I do not think that they can hold that such a bond, 
given in the absence of extortion, duress, or any kind 
of unfairness, and with a not unreasonable sum fixed 
as penalty, is void. 

The judgment of the district court is therefore af- 


firmed. 
JUDGMENT AFFIRMED. 


Sranistaus K. KriaBauM, APPELLEE, Vv. N. N. 
VINDQUEST, APPELLANT. 


Contract: construction. V. entered into a contract with K. to 
put up and sell ice, K. to perform the labor. The contract 
contained a provision that if K. became dissipated and neglected 
the business V. might terminate the contract. K. put up a 
large quantity of ice, and was disposing of the same as agreed 
upon when V. excluded him from the business upon the ground 
that he had become dissipated. Held, ist, That under the terms 
of the contract, unless K. had become dissipated and also neg- 
lected the business, V. had no right to terminate the contract. 
2d, That V. was liable to account to K. for his share of the 
proceeds of the ice. 


AppraL by defendant from a decree rendered by 
Savaae, J., in the district court of Douglas county. 
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C. A. Baldwin, for appellant. 


E. Wakeley and T. W. Richards, for appellee. 
Maxwe.., Cu. J. 


In December, 1876, the plaintiff and defendant en- 
tered into the following agreement: 

‘ Articles of agreement entered into the first day of 
December, in the year 1876, between N. N. Vindquest 
and §. K. Krigbaum, witnesseth: That for the pur- 
pose of putting up and selling ice in the city of Omaha, 
during the year 1877, the said N. N. Vindquest cove- 
nants and agrees with the said S. K. Krigbaum that 
he will furnish all the ice-houses, all tools, and saw- 
dust, all the teams and food for the same, all the money 
necessary to put up the ice, and everything else needed. 
Also that he will furnish said Krigbaum a house, free 
of rent, near the ice-house on Sixteenth street. And 
the said Krigbaum, for and in consideration of the cov- 
enants of the said Vindquest, covenants and agrees that 
he will put up the ice by safely and securely housing 
the same, and will, from time to time, sell and dispose 
of the same to the best advantage, and will use his best 
endeavor to make the said business profitable. It is 
covenanted and agreed between the parties that all ex- 
penses are to be taken out of the amount realized from 
the sale of said ice, and that the said Vindquest is to 
receive back the advances made by him out of the first 
proceeds above the necessary expenses of the business, 
and of Krigbaum’s living, the latter to be charged to 
him in his account, and that the profits are to be 
equally divided, Krigbaum to have one-half and Vind- 
quest to have one-half. And it is further agreed be- 
tween the parties that this agreement shall be binding 
upon them for one year from the date aforesaid. Pro- 
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vided that if said Krigbaum shall become dissipated 
and neglect the business, then the said Nv xntauesv to 
have the right to terminate the agreement. 

“Tn witness whereof we have hereunto set our hands 


and seals, 
“N. N. Vinpquest. 
“S. K. Kriepaum.” 

Krigbaum under this contract put up a large amount 
of ice, and seems to have performed his duty as a part- 
ner until about the twenty-second of July, 1877, when 
Vindquest, under the pretext that Krigbaum had be- 
come dissipated, took possession of all the ice, teams, 
and books, and excluded Krigbaum from taking any 
part in the business. Vindquest sold the ice remain- 
ing on hand, keeping no account of the receipts and 
disbursements, and appropriated the proceeds to his 
own use. The plaintiff filed a petition in the district 
court of Douglas county for an account, and praying 
judgment for the sum of $3,000 and interest. Issues 
were made up- and the cause was tried at the April, 
1879, term of the court, and judgment rendered in favor 
of the plaintiff for the sum of $1,298.17 and costs. The 
defendant appeals to this court. 

There is some testimony in the record tending to 
show that Krigbaum was addicted to the use of intox- 
icating liquors, but we fail to find any evidence show- 
ing that he thereby neglected his business. The right 
of Vindquest to terminate the contract depended on 
two conditions, viz.: that Krigbaum “shall become 
dissipated and neglect the business.” The defendant 
therefore had no right to terminate the contract in the 
manner he did. 

But even if Krigbaum had become dissipated and 
neglected the business it would not give Vindquest the 
right to appropriate all the partnership property to his 
own use. Such conduct on the part of Krigbaum 
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would have justified a termination of the partnership 
and a sale of the partnership property, but the pro- 
ceeds after the payment of the partnership debts must 
be divided between the partners in proportion to their 
respective interests, and could not be appropriated by 
either to the exclusion of the other. Various objec- 
tions are made to the judgment of the court below. 
Mr. Vindquest should have kept an account of the re- 
ceipts and disbursements by him, and having failed to 
do so, the exact amount due from him to plaintiff can- 
not be determined. But he should not be permitted 
to profit by his own wrong. The testimony, however, 
fully sustains the judgment, and we fail to perceive 
any error in the record of which defendant can com- 
plain. The decree must therefore be affirmed. 


DECREE AFFIRMED. 


MicHarL McCarty, PLAINTIFF IN ERROR, V. THE STATE 
oF NEBRASKA, DEFENDANT IN ERROR. 


Change of Venue: county courts. The provisions of the act 
approved March 25, 1871 (Gen. Stat., 718), permitting “a 
change of venue in civil and criminal proceedings before jus- 
tices of the peace on account of the interest, bias, or prejudice 
of the justice’ do not apply to county courts. 


Error to the district court of Washington county. 
Tried below before Savages, J. 


Ballard g Walton, for plaintiff in error. 


The Attorney General, for defendant in error. 


Norz.—Seeo In Re Garsé, ante p. 78. 
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Maxwett, Cu. J. 


In May, 1879, the plaintiff was arrested for a mis- 
demeanor, on a warrant issued by the county judge of 
Washington county. The plaintiff thereupon filed an 
affidavit fora change of venue, under the provisions 
of the act approved March 25, 1871 (Gen. Stat., 718), 
to allow a change of venue in civil and criminal pro- 
ceedings before justices of the peace, etc. The appli- 
cation for a change of venue was denied, a trial had, 
and the plaintiff was convicted and fined $5.00 and 
costs, and to stand committed until paid. The plain- 
-tiff filed a petition in error in the district court, where 
the judgment was affirmed. He now brings the case 
into this court by petition in error. 

The principal error relied upon is that the court 
erred in overruling the application for a change of 
venue. 

Section 1 of the act above referred to provides “ that 
in all civil and criminal proceedings before justices of 
the peace, any defendant in such proceedings may 
apply and obtain a change of venue by an affidavit in 
the case made by the defendant, his agent or attorney, 
stating that the defendant cannot, as the affiant verily 
believes, have a fair and impartial hearing in the case, 
on account of the interest, bias, or prejudice of the jus- 
tice, and by paying the costs now required to be paid 
by defendaut on change of venue, for the causes and 
in the cases mentioned in chapter four, of title thirty, 
part two, of the Revised Statutes, and thereupon pro- 
ceedings shall be transferred to the nearest justice of 
the peace to whom said objections do not apply,” ete. 
[{Gen. Stat.,718.] As justices of the peace are specially 
designated in this act, therefore these provisions, in the 
opinion of the majority of the court, apply only to causes 
pending before a justice of the peace, and do not apply 
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to county courts, although I am unable to give my full 
assent to this construction of the statute. The county 
court therefore did not err in overruling the application 
for a change of venue, nor the district court in affirm- 
ingits judgment. The judgment is therefore affirmed. 


JUDGMENT AFFIRMED. 


Scuoon District No. 15, Dovenas County, APPELLANT, 
v. Netson Brown AND OTHERS, APPELLEES. 


Practice: APPEAL IN EQUITY: FINAL JUDGMENT OR ORDER. 
Action by a school board to enjoin the continuance of certain 
alleged acts of trespass by the unauthorized occupation of the 
district school-house for religious worship. The record showed 
that, on motion of the defendants, un order was made vacating 
the temporary injunction granted at the commencement of the 
action, but failed to show any final disposition of the case. 
Held, This was not a final order, and that an appeal would not 
lie therefrom. 


Appeal from the district court of Douglas county. 
Tried below before Savacg, J. 


O. H. Ballou and E. M. Bartlett, for appellant. 
G. N. Crawford and G. W. Shields, for appellees. 
Lake, J. 


This is an appeal from the district court for Douglas 
county in an action instituted by the school board to 


Norz.—A judgment for costs only is nota final judgment. Sprick 
v. Washington County, 8 Neb., 254. Nichols v. Hail, 5 Neb., 194. 
Miller v. B. § M. R. R. Co., 7 Neb., 227. Exception to final 
judgment not necessary. Black. Winterstein, 6 Neb., 224. Judg- 
ment in county court. Lewis v. Watrus,7 Neb., 477. Judgment 
mustconform to finding. Smith», Silvis, 8 Neb., 164 and note.—REp-. 
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restrain the defendants from further acts of trespass by 
the occupation of the district school-house for Mormon 
worship, which, it is alleged, they, together with others 
of the Mormon faith, have been and are still doing, 
“against the instructions and protests of the officers of 
said school district.” 

It is not clear from the record whether the order 
complained of was made by the court or by the judge 
thereof at his chambers, in vacation. But, however 
this may be, it is not such an order as this court can 
review, there being no final disposition of the case 
shown. By section one of the “act to provide for ap- 
peals in actions in equity” [Gen. Stat., 716], it is pro- 
vided that “either party may appeal from the judgment 
or decree réndered or final order made by the district 
court tothe supreme court,” ete. Andin Hallv. Vanier, 
7 Neb., 397, this court has held that no judgment or 
order which does not determine the rights of the parties 
_ in the cause, and preclude further inquiry in that pro- 
ceeding by the court making it, is final. To show that 
the order in question is not within this rule, and not 
final, we need but quote it entire. It is in these 
words: “It is therefore considered and adjudged that 
the injunction heretofore granted in this action be and 
the same is hereby dissolved.” This is the whole of 
it, and, for aught that is shown, the action is pending 
and still undetermined in the district court. The relief 
sought by the final judgment, as before stated, is an 
order of injunction, and, until the dismissal of the ac- 
tion, it is not beyond the power of that court to grant 
it, nor is there any question for this court to decide. 
The appeal, for these reasons, must be dismissed. 


APPEAL DISMISSED. 
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Tagg v. Miller. 


Tomas C. Tage, PLAINTIFF IN ERROR, V. Henry M. 
MILLER, DEFENDANT IN ERROR. 


1. Practice: AssIGNMENT oF ERROR. An assignment of error— 
‘‘That the court erred in the instructions given to the jury on 
the trial of the said action,” is too indefinite to be considered 

’ unless the whole charge be bad. 


INSTRUCTIONS TO JURY: WAIVER OF ERROR. By the 
act of February 25th, 1875, respecting instructions, it is made 
the duty of the judge presiding at the trial to write the word 
“piven? or ‘‘refused,’’ as the case may be, on the margin of 
each instruction given or requested, and the failure to do so, 
unless waived, is error. In construing this statute, Held, That 
to make such error available, the party complaining must have 
brought the matter to the attention of the trial court by an ex- 
ception at the time, and afterwards by motion for a new trial. 


Error to the district court for York county. The 
action was originally brought before a justice of the 
peace, by Miller against Tagg. Miller had judgment 
there, as well as in the district court on appeal, and 
Tagg came here on a petition in error. 


France § Sedgwick, for plaintiff in error. 
Scott ¢ Giffen, for defendant in error. 
Lake, J. 


Of the numerous errors assigned, we shall refer only 
to those relied on by counsel in their brief. And of 
these, the first—that the damages are excessive—is 
clearly not well taken, if the testimony of the defendant 
in error be substantially true. That the jury so re- 
garded it, although in many particulars irreconcilably 
conflicting with that of the plaintiff in error, is mani- 
fest from the fact that their verdict, which, although 
upon this theory it might have been somewhat larger, 
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is evidently based thereon. While there are some cir- 
cumstances militating somewhat against the bona fides 
of a part of the account sued on, still there is nothing 
in the record from which the court can say, with rea- 
> sonable certainty, that the jury erred in regarding 
‘Miller’s testimony, wherein there was a conflict, as the 
more reliable of the two. Such being the case, this 
court is not at liberty to interfere. 

The second point made is, that the court erred in 
charging the jury; the assignment of error being, “ That 
the said court erred in the instructions given to the 
jury on the trial of the said action.” This is too indef- 
inite when it is conceded, as it is of these, that some 
of the instructions state the law applicable to the case 
correctly. If the whole charge were bad, such gene- 
ral assignment would be sufficient; but not being so, 
the particular portions complained of should have been 
distinctly pointed out. The third and fourth points of 
the plaintiff's brief refer to the court’s charge to the 
jury, and are covered by what we have already said. 

The fifth and only remaining point is that “The 
court erred in neglecting to write on the margin of the 
instructions given, the word ‘given,’ and to have the 
instructions filed by the clerk before the same were 
read to the jury,’’ etc., as is provided in the act of Feb- 
ruary 25th, 1875, relative to the giving of instructions 
to juries. By section three of this act (Gen. Laws 
1875, page 77), it is made the duty of the court to 
“write the word ‘given’ or ‘refused,’ as the case may 
be, on the margin of each instruction,” and, by section 
four, to have them “filed by the clerk before being 
read to the jury.”” Not only are these duties thus spe- 
cifically enjoined upon the court, but, by the next sec- 
tion, it is declared that “‘a neglect or refusal on the 
part of the court to perform any duty enjoined by the 
preceding sections shall be error in the trial of the 
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case, and sufficient cause for the reversal of the judg- 
ment rendered therein.” 

But while such is the plainly written law—arnd this 
record fails to show that it was observed by the court 
below—the plaintiff in error has not put himself in a 
situation to be heard incomplaint. To reverse a judg- 
ment, it is not enough that error is shown to have oc- 
curred in the conduct of the trial, but, as we have fre- 
quently held, the party complaining that he has suffered 
therefrom must have excepted to the ruling at the time, 
and also have called the attention of the court thereto 
by motion for a new trial, neither of which was done 
in respect of these two matters. The case of Horbach 
v. Miller, 4 Neb., 81, where one of the provisions of 
this statute was considered, is directly in point. There 
it appeared that an instruction was given to the jury 
orally, whereas the statute required it to be in writing. 
In the opinion of the court by Gantt, J., it is said: “It 
is, however, contended that by statutory provision it 
shall be error, and sufficient cause for the reversal of 
the judgment, if any charge or instruction, or any por- 
tion thereof, be given to the jury by the court without 
first having reduced the same to writing. Thisis true, 
and it is equally true that the admission of illegal or 
incompetent evidence on the trial of a cause, or the 
refusal to give an instruction, or the giving of an in- 
struction to the jury, may be sufficient cause for the 
reversal of a judgment, yet, under the rule as settled, 
if the point is not made in the motion for a new trial, 
it will be considered as waived.” 

There is no error shown by the record, and the 
judgment is affirmed. 


JUDGMENT AFFIRMED. 
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FERDINAND KocH, PLAINTIFF IN ERROR, V. WELTHA A. 
RHODES, DEFENDANT IN ERROR. 


Husband and Wife: RBEPLEVIN: EVIDENCE. Where a wife 
had replevied certain property levied upon as the property of 
her husband, and on her direct examination testified that she 
owned the property in dispute, Held, That on her cross-exami- 
nation she could be asked how much money she had at the time 
of her marriage, and who worked the farm that she claimed. 
Also, that evidence showing a transfer of the farm from the 
husband to the wife, through a trustee, after the recovery of 
the judgment, should have been admitted. 


Error to the district court for Cuming county. 
Tried below before Barnus, J. 


Orawford § McLaughlin, for plaintiff in error. 


In all cases the plaintiff must have an interest in the 
property sought to be replevied, and must be entitled 
to the immediate possession thereof at the time the 
action is brought. Prater v. Frazer, 11 Ark., 249. 
Baker v. Fales, 16 Mass., 147. Berthold v. Fox, 18 
Minn., 50. Hill v. Robinson, 16 Ark., 90. Sprague v. 
Clark, 41 Vt., 6. Alden v. Carver, 18 Iowa, 2583. 
Moorman v. Quick, 20 Ind., 67. Gartside v. Mixon, 48 
Mo., 188. Curdy v. Brown, 1 Duer, 101. Rockwell v. 
Saunders, 19 Barb., 478. Bogard v. James, 9 Hump., 
739. And she must maintain her case on the strength 
of her own title on the day she commenced her suit. 
If she fails, the property will be returned to the de- 
fendant. Stanly v. Neale, 98 Mass., 848. LReinheimer v. 
Hemingway, 35 Penn. St., 482. The cross-examination 
of the plaintiff in the court below was restricted en- 
tirely too much. It is impossible to uncover fraud in 
this class of cases when the opposite party is hampered 
in the cross-examination of the parties who are guilty 
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of the fraud, or at least where presumption of fraud is 
so strongly raised by the facts. Taylor Mnfg. Co. v. 
Obermeyer, 6 Neb., 260. 


R. F. Stevenson, for defendant in error. 
Maxwett, Ou. J. 


This is an action of replevin. In the year 1876, the 
First National Bank of Fremont recovered a judgment, 
in the county court of Cuming county, against W.-C. 
Galloway and John G. Rhodes, for the sum of $315 
and costs. In November, 1878, an execution was issued 
on said judgment and levied upon a number of hogs, 
several head of cattle, and three stacks of wheat, as the 
property of Rhodes. This property was taken on a 
writ of replevin by the defendant, Weltha A. Rhodes, 
the wife of John G@. Rhodes, The defendant, being 
called as a witness on her own behalf, testified on her 
direct examination that she was the owner of the prop- 
erty above described, and was asked on cross-exami- 
nation, “‘ How much money or other property did you 
have at the time of your marriage?” 

This question was objected to as too remote. The 
objection was sustained, to which the defendant in the 
court below excepted. This question was proper for 
the purpose of showing that she was or was not the 
bona fide owner of the property in question. 

The following question was also asked this witness: 
“Mrs. Rhodes, who works this place that you claim to 
own?” This question was objected to as immaterial, 
irrelevant, incompetent, and not proper cross-examina- 
tion. The objection was sustained, to which the plain- 
tiff herein excepted. The court erred in excluding this 
question. It was proper for the purpose of ascertain- 
ing whether the defendant was in fact the owner of 
the wheat replevied or not. Other questions of similar 
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import were objected to and excluded, which should 
have been answered. The cross-examination was en- 
tirely too restricted to enable the jury to arrive at the. 
facts as to the actual ownership of the property in dis- 
pute. The defendant in the court below also offered 
to prove that after the recovery of the judgment in 
question, Rhodes and wife conveyed the farm on which 
they reside, and on which the wheat in dispute was 
-raised, to Ezra J. Smith, and that Smith and wife, on 
the same day, conveyed said premises to Weltha A. 
Rhodes, the defendant in error. This evidence was 
objected to as immaterial, and the objection was sus- 
tained. This testimony should have been admitted. 
There is such a community of interest between hus- 
band and wife that such transfers are often resorted to 
for the purpose of withdrawing the debtor’s property 
from the reach of his creditors, and preserving it for 
his own use. A court will protect the rights of the 
wife to the fullest extent where it appears that she is 
dealing with her own funds. But where property has 
been transferred to her by her husband after a debt 
has been incurred, there is a presumption against her 
which she must overcome by affirmative proof. Seitz 
v. Mitchell, 4 Otto, 583. First National Bank v. Bart. 
lett, 8 Neb., 329. 

The judgment of the district court is reversed and 
the cause remanded for new trial. 


REVERSED AND REMANDED. 
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JoHN Mowrok, PLAINTIFF IN ERROR, V. THE STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 


Practice in Supreme Court: AssigNMENTS OF ERROR. Where 
the only error assigned is that the verdict is not sustained by 
sufficient evidence, it will not be set aside unless it is clearly 
wrong. 


Error to the district court for Burt county. 
M. Ballard, for plaintiff in error. 

The Attorney General, for defendant in error. 
MaxweEtt, Cu. J. 


The plaintiff in error was convicted of the crime of 
robbery, at the November, 1879, term of the district 
court of Burt county, and was sentenced to imprison- 
ment in the penitentiary. He now prosecutes a writ 
of error to this court. 

The only error relied upon on the hearing of the 
cause was that the verdict was not sustained by the - 
evidence. It appears from the bill of exceptions that 
about the first of November, 1879, one John Teeters 
stopped for the night at the house of one Walbridge, 
in the town of Tekamah. It also appears that he was 
somewhat intoxicated, and, on retiring for the night, 
did not remove his pantaloons, and that he had in one 
of the pockets of the same his pocket-book, containing 
about $100. That during the night his room was en- 
tered by the plaintiff in error and others, and he was 
assaulted and his money taken from him. Without 
attempting to give a synopsis of the evidence, it is 
sufficient to say that we have carefully read the entire 
testimony, and, in our opinion, it fully establishes the 
plaintiff in error’s guilt. The rule is well established 
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in this court that where a verdict is clearly wrong it 
will be set aside, but where there is only doubt of its 
correctness it will not be disturbed. Seymour v. Street, 
5 Neb., 85. A. g N. R. R. Co. v. Washburn, id., 117. 
Young v. Hibbs, id., 438. Storms v. Eaton, id., 458. 
A. g N. R. R. Co., v. Jones, 9 id., 67. 

There being no error in the record, the judgment of 
the court below must be affirmed. 


JUDGMENT AFFIRMED. 


Puitip CurRAN, PLAINTIFF IN ERROR, V. GEORGE 
WILCOX, DEFENDANT IN ERROR. 


New Trial. A party or his attorney is justified in relying on the 
stenographic reporter for a transcript of the oral proceedings of 
a trial, and if without fault on his part such transcript is not 
prepared within the time limited by law, and he is thereby de- 
prived of his bill of exceptions, the court, in a proper case, will 
grant a new trial. 


Error to the district court for Clay county. Tried 
below before WzAVER, J. 


_ Joseph Lehew, James Laird, and Benjamin F. Smith, 
for plaintiff in error, cited Gen. Stat., 632. Smiley v. 
Sampson, 1 Neb., 88. Dobson v. Dobson, 7 Neb., 296. 
Horn v. Queen, 4 Neb., 472. Cameron v. Calkins, North- 
western Rep., May, 1880, p. 250. Campbell ¢ Bros. 
v. Ayres, 4 Iowa, 358. Ballance v. Loomis, 22 Tl., 82. 
Story’s Eq. Ju., sec. 887, and id., sec. 110-118. Stop- 
pelfeldt v. Milwaukee R. R. Co., 29 Wis., 688. Oliver v. 
Pray, 4 Ohio, 175, and note p. 195. 


MeCoy ¢ Gray and C. J. Dilworth, for defendant in 
error, cited High on Injunctions, 81, sec. 180-132.: 8 
81 
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Wait’s Actions and Defenses, 180. 1N. W. R., 180. 
Monroe v. Elbert, 1 Neb., 174. Doe, ex dem. Irvine, v. 
Brown, 6 Ohio State, 12. 


Maxwett, On. J. 


This is a petition for a new trial. A demurrer to 
the petition was sustained in the district court and 
the cause dismissed. The plaintiff brings the cause 
into this court by a petition in error. 

The petition contains a very lengthy and somewhat 
rambling statement of facts, which is in substance 
as follows: that the defendant commenced an action 
against the plaintiff in the district court of Clay 
county to recover the sum of $200, to which the 
plaintiff herein filed an answer, setting forth various 
defenses which are set out; that on the trial of the 
case judgment was rendered against the plaintiff upon 
a cause of action not at issue in the case; that forty 
days were thereupon given the plaintiff in which to 
prepare a bill of exceptions, and that thereupon he 
requested the reporter of the first judicial district to 
prepare such bill, containing all the testimony; that 
said reporter did prepare what purported to be a bill 
of exceptions, containing all the testimony, and deliv- _ 
ered the same to the plaintiff one day before the ex- 
piration of the time limited for the delivery of the 
bill to the adverse party; that the transcript so pre- 
pared was found to be so imperfect as to be entirely 
unintelligible and worthless; that the testimony of 
several witnesses was omitted therefrom, and the ex- 
ceptions taken by the plaintiff were also omitted, and 
that, having relied on said reporter, no private notes 
of the testimony had been taken by the plaintiff, con- 
sequently it was impossible to prepare the bill of ex- 
ceptions within the time limited, and the attorneys 
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for the defendant refused to agree to an extension of 
the time, etc. 

The act approved February 19, 1877, to provide for 
stenographic reporters (Laws of 1877, page 158), pro- 
vides as follows: 

“Section 8. The said reporter shall attend all 
terms of the district court held within and for the 
district for which he is appointed, and shall make a 
stenographic report of all oral proceedings had in such 
court, including the testimony of witnesses, with the 
questions to them verbatim, and any further proceed- 
ings or matter when directed by the presiding judge 
‘so to do,” ete. 

Section 5 provides that: “It shall be the duty of 
such reporter to furnish, on application of the district 
attorney or any party to the suit in which a steno- 
graphic record of proceedings has been made, a long- 
hand copy of the proceedings so recorded, or any part 
thereof, for which he shall be entitled to receive, in 
addition to his salary, a fee of ten cents per hundred 
words, to be paid by the party requesting the same,” 
ete. 

It is the duty therefore of the reporter; in the ab- 
sence of directions to the contrary, to record the oral 
proceedings in court so far at least as the introduction 
of or offer to introduce testimony is concerned, to- 
gether with all exceptions to the rulings of the court 
in relation thereto. And such reporter being provided 
by the state for this express purpose, a party or his at- 
torney is justified in relying upon him to produce a 
correct transcript of such oral proceedings within the 
time limited by law, and is not guilty of negligence 
in failing to keep a record of the same. Were it 
otherwise the proceedings of the reporter would be- 
come a snare for the unwary. 

As the attorneys for the plaintiff are alleged in 
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the petition to have relied upon the reporter for a 
transcript of the proceedings, which, without fault on 
their part, they were unable to obtain, and these alle- 
gations for the purposes of this action are admitted by 
the demurrer, the case clearly falls within that of Dob- 
son v. Dobson, 7 Neb., 296. 

The law will: not permit the plaintiff to be preju- 
diced in his rights by reason of the failure of an offi- 
cer of the court to do his duty. 

The judgment of the district court is reversed, and 
the cause remanded to the district court, with leave to 
the defendant herein to file an answer to the petition 
in this action. The issues to be made up and the 
cause tried as in other actions in equity. 


JUDGMENT ACCORDINGLY. 


Tuer State or NEpRaAsKA, EX REL. GAVIN CralIG, V. 
JOHN SHELDON. 


1. Removal of County Treasurer from Office. Proceed- 
ings to remove a county treasurer from office for willful neg- 
lect of duty must be instituted by a complaint containing the 
charges against him, with the necessary specifications under 
them, and verified by the oath of an elector of the state. 


2. : LIABILITY OF TREASURER. The fact that the public 
funds have been stolen from the treasury is no legal justifica- 
tion for the failure of the treasurer to account for them. 

3. POWER OF COUNTY COMMISSIONERS. Itis notsufficient 


for the board of county commissioners to declare and resolve 
that the office of county treasurer is vacant; there must be a 
judgment of ouster. 


ORIGINAL information in the nature of a quo war- 
ranto. Heard here on demurrer to tbe information. 
Demurrer sustained and cause dismissed. 


2 
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John D. Hayes, for the relator. 
Thomas Darnell, for the respondent. 
MaxweEL., Cu. J. 


This is a proceeding in the nature of a quo warranto 
to oust the defendant from the office of treasurer of 
Greeley county. 

The information states that at the general election 
held in Greeley county in the year 1879 the defendant 
was duly elected treasurer of said county, and soon 
thereafter qualified and entered upon the duties of 
said office, and continued to act as such treasurer un- 
til the eighth day of July, 1880; that on the seventh 
day of July, 1880, the board of county commissioners 
settled with the said defendant, and found that there 
was a deficiency in the moneys in his hands belonging 
to the county in the sum of $2101.94; that the de- 
fendant during said term of office allowed the funds 
of said county to accumulate in the county treasury 
in large sums, and neglected and refused to pay the 
same out upon the warrants of the county when said 
warrants were presented for payment by the persons 
entitled thereto, and carelessly kept such moneys in 
the county clerk’s fire-proof safe, when several per- 
sons knew the combination to the same; that after 
said settlement said board of county commissioners 
demanded of the defendant the re-imbursement to the 
county of said deficiency, and after his refusal so to 
do said board did forthwith remove said defendant 
from office, and did then and there while in legal ses- 
sion declare and resolve that the office of treasurer in 
and for Greeley county was vacant; and that there- 
after the relator was duly appointed treasurer of said 
county, and gave a bond in the sum of $15,000 for the 


a 
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faithful performance of his duties, and thereupon de- 
manded said office of the defendant, but he refused to 
surrender the same, ete. The defendant demurred 
to the information on the ground that the facts stated 
therein were not sufficient to constitute a cause of ac- 
tion. ; 

In addition to the facts stated in the information, a 
brief summary of which is given above, certain ex- 
hibits are attached to the information, from which it 
appears that the alleged deficit was occasioned by 
theft from the treasury of the sum stated, between the 
hours of four p.M., June 12th, and nine o’clock a.M., 
of the 14th day of the same month. 

Two questions are to be determined in this case: 
First, The right of the board of county commissioners 
to summarily remove the treasurer from oftice without 
giving him an opportunity to make a defense. Second, 
Must a judgment of ouster be entered? 

Section 94 of the act concerning counties and county 
officers, approved March 1, 1879 (Laws of 1879, page 
380), provides that “if any county treasurer shall neg- 
lect or refuse to render any account or settlement re- 
quired by law, or shall fail or neglect to account for 
any balance due the state, county, township, school 
district, or any other municipal subdivision, or is guilty 
of any other misconduct in oflice, the county board 
may forthwith remove him from office, and appoint 
some suitable person to perform the duties of treasurer 
until his successor is elected or appointed and quali- 
fied.” 

Chapter 45 of the Revised Statutes of 1866 (Gen. 
Stat., 250), provides that all county officers, including 
justices of the peace, may be charged, tried, and re- 
moved from office for official misdemeanors in the 
manner and for the causes following: 

First, For habitual or willful neglect of duty. 
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Second, For gross partiality. 

Third, For oppression. 

Fourth, For extortion. 

Fifth, For corruption. 

Sixth, For willful maladministration in office. 

Seventh, For couviction of a felony. 

Eighth, For habitual drunkenness. 

Sec. 2. Any person may make such charge, and 
the board of county commissioners shall have exclu- 
sive original jurisdiction thereof by summons. 

Src. 8. The proceedings shall be as nearly like 
those in other actions as the nature of the case admits, 
excepting where otherwise provided in this chapter. 

‘Sec. 4. The complaint shall be by an accuser against 
the accused, and shall contain the charges, with the 
necessary specifications under them, and be verified 
by any elector of the state that he believes the charges 
to be true. 

Sc. 5. It will be sufficient that the summons re- 
quires the accused to appear and answer the complaint 
of A B (naming the accuser), for official misdemean- 
ore; but a copy of the complaint must be served with 
the sumnions. 

Src. 7. The questions of fact shall be tried as in 
other actions, and, if the accused is found guilty, judg- 
ment shall be entered removing the officer from office 
and declaring the latter vacant, etc. 

This statute provides the mode of procedure in 
cases of removal from office of county officers for any 
of the causes above enumerated, and is not repealed 
by the act of 1879. These acts are therefore to be 
construed together as statutes in pari materia. This 
being the case, the county treasurer having failed to 
account for the moneys in his hands properly charge- 
able against him as treasurer, is guilty of willful neg- 
lect of duty, and may be removed from office. And 
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the fact that the moneys were stolen is no legal jus- 
tification for the failure to account for them. But 
in order to institute the proceedings a complaint un- 
der oath must be filed against him, containing the 
charges, with the necessary specifications under them. 
The proceeding is guasi criminal in its nature, and 
the incumbent undoubtedly may be required to ap- 
pear without delay and show cause why he should not 
be removed. But questions of fact must be tried, as 
in other actions, and are subject to review on error. 
The right to a trial upon distinct and specific charges 
is secured to every one thus charged with an offense 
for which he is liable to be removed from office. If 
it was not so—if county commissioners, without 
charges made under oath and distinct specifications 
under them, and without trial, can remove a county 
treasurer—the office will be held subject to their 
whim, caprice, or interest, and the will of the people 
in the selection of officers liable to be defeated, and 
that too without the possibility of a review of the 
errors committed during the alleged trial. But such 
is not the law. 

The failure of the treasurer to give an additional 
bond when so required by the board would be a suffi- 
cient cause for his removal from office, but the power 
cannot be exercised arbitrarily without notice and an 
opportunity being given him to comply with the or- 
der of the board. Neither is it sufficient for the 
board to declare and resolve that the office is vacant. 
There must be a judgment of ouster against the in- 
cumbent. As the information fails to state a cause of 
action the demurrer is sustained. And it appearing 
that the relator is unable to cure the defect by an 
amendment the action is dismissed at his costs. 


JUDGMENT ACCORDINGLY, 


JULY TERM, 1880. 457 


Pieronnet v. Lull. 


James 8S. anp Wiiilam F, PreRoNnNeT, PLAINTIFFS IN 
ERROR, V. H. M. Luu anp J. M. Corton, DEFENDANTS 
IN ERROR. 


Promissory Notes: DEFENSE: EVIDENCE. In an action ona 
promissory note the defendants answered that it was given for 
the balance due on an optional contract in grain in Chicago. 
Held, That the testimony failed to establish the defense. 


Error to the district court for Saline county. 
Tried below before Wzaver, J. 


M. B. C. True, for plaintiffs in error. 


This case, as shown by the evidence, does not come 
under the rule insisted on in the Rudolf case. 7 
Neb., 125. There the contract was to ‘operate in 
margins,” to the purchase of margins upon grain to 
be adjusted upon the difference in the market value. 
In this case the grain itself was purchased and sold; 
no one had any option except as to which one of the 
thirty-one days in October the seller might make de- 
livery. A transaction of this nature is supported by 
Pickering v. Case, 79 Il., 328, and by Williams v. Tied- 
eman, 6 Mo. Ap. R., 269, as well as by two nisi prius 
cases in circuit court of city of St. Louis—Codd v. 
Houston, decided February, 1879, and Woods v. Smith, 
decided in April, 1879, and there does not seem to be 
any reason against it. Drake v. Miller, Southern Law 
Review, April, 1880, p. 383. 


Colby § Hazlett, for defendants in error. 
MaxwELL, Cu. J. 


This is an action upon a promissory note. The de- 
fendants in their answer to the petition admit the 
making of the note, but allege that the consideration 
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therefor was illegal in this: “that prior to the making 
of said note the said defendants were engaged as 
partners in the grain business at DeWitt, Saline coun- 
ty, Nebraska, and that said plaintiffs were, prior to 
the making of said note, grain and commission mer- 
chants in the city of Chicago, Illinois, and that prior 
to the making of said note, to-wit: on or about the 
first day of October, 1875, plaintiffs made an alleged 
purchase for said defendants of 5,000 bushels of bar- 
ley on the board of trade in the city of Chicago, state 
of Illinois, commonly known as “option deal,” 
wherein the seller had the privilege of delivering or 
not delivering the said grain, and the said defendants 
the privilege of calling or not calling the grain. And 
that the grain alleged to have been purchased was not 
paid for by said defendants, neither was the same in 
the possession of said defendants; and that the alleged 
purchase was merely fictitious; and that said plain- 
tiffs and defendants were speculating in differences as 
to the market value of grain as aforesaid * * * 
that said note was given on no other consideration 
whatever, to-wit: losses from the aforesaid option 
deal.” There is also a count for a counter-claim. 
The plaintiffs in their reply deny the facts stated in 
the answer. It appears from the testimony of Mr. 
Lull, one of the defendants, that there was no final 
settlement between the parties from the time they 
commenced business until the time the note in ques- 
tion was given. His testimony, upon cross-examina- 
tion, is as follows: 

Q. From the time you commenced in August un- 
til you closed in October was there any settlement be- 
tween you? 

A. Idon’t think there was. 

Q. Was there any settlement between you—Lull 
and Cotton and plaintiffs—until the giving of this note? 
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A. Not that I know of. 

J. 8. Pieronnet, one of the plaintiffs, testifies that: 
“On or about October 1, 1875, we bought 5,000 bush- 
els of barley on the order and for the account of Lull 
& Cotton. Said purchase was made for October de- 
livery, and the seller having the option any day dur- 
ing October, 1875. We kept money in the bank to 
pay for said barley daily until the same was sold for 
account of Lull & Cotton. Seller was obliged to de- 
liver the said barley during that month, and we were 
obliged to receive and pay for said barley when deliv- 
ered. Our firm merely acted as agents for said Lull 
& Cotton without any interest in the transaction of 
their business further than the commissions we re- 
ceived and the interest on the money advanced there- 
on,” etc. He also sets forth a statement of the ac- 
count between the plaintiffs and defendants, from 
which it appears that the entire amount of the trans- 
actions between them for shipping, purchasing, and re- 
ceiving grain was the sum of $5147.96, and extending 
from August, 1875, to about the first of January, 1876. 

Charles Phelps testifies in substance on behalf of 
the plaintiffs that he transacted the principal part of 
the business, and that the purchase of the barley was 
a bona fide transaction. 

The defendants both testify in substance that the 
note in question was given for the balance due on an 
option contract. But this testimony may be regarded 
as a mere assertion of a fact, and is entirely disproved 
by their own cross-examination. 

In the case of Rudolf v. Winters, '7 Neb., 125, the 
defendant in his answer alleged that it was “expressly 
agreed that the sum of money evidenced by this in- 
strument should be and remain in his hands as the 
advance or capital deposited by defendant in error, as 
his portion of money to be invested in grain options 
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in Chicago, in which venture each party should re- 
ceive a certain proportion of the profits and pay a 
certain proportion of the losses, and that their ven- 
ture in such grain optious resulted in a loss largely in 
excess of the amounts invested by the respective par- 
ties, which loss he paid, whereby the defendant in 
error became largely indebted to him.” The court 
held that it could not sanction such a transaction, and 
we adhere to that decision. But in our opinion the 
testimony fails to bring this case within the rule there 
laid down. It follows that the judgment of the dis- 
trict court must be reversed, and the cause remand- 
ed for a new trial. 


REVERSED AND REMANDED. 


BensaMin F. Nosser, APPELLANT, V. CHARLES SEELEY, 
APPELLEE, 


Ad Quod Damnum. In proceedings under the act relating to 
mills and mill-dams, where A in good faith commenced the 
erection of a mill, of which B had notice, and to which he 
made no objection, he cannot, after A has expended a consid- 
erable sum on his mill, enjoin him from erecting a dam, the 
effect of which would be to flow the water back on an unoccu- 
pied mill site owned by B. 


AppEaL from the district court of York county. 
Tried below before Post, J. 


George B. France and Brown ¢ Marshall, for appel- 
lant. 


1. The court erred in its conclusion of law “that 
the plaintiff is estopped from asserting his rights in 
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this action.” We have endeavored to show that there 
is no evidence to sustain the finding of fact upon 
which this conclusion of law is based. But if the 
evidence warranted the finding of fact as found by 
the court, still the conclusion of law is erroneous. 
Nothing short of an express license given by Nosser 
to Seeley granting to him the privilege of flooding 
his land, which license was relied on by Seeley, and 
acted upon by him when he erected his mill and 
dam, can estop Nosser from asserting his claim in this 
action, and it is very questionable whether, if such 1i- 
cense is given by parol, it cannot be revoked at the 
pleasure of the party giving it. Cooley on Torts, 
307-312. Corning v. Troy, 40 N. Y., 191-208. Tur- 
ner vu. Coffin, 12 Allen, 401. Hayes v. Livingston, 34 
Mich., 384. 1 Washburn on Real Property, 2d ed., 
414, 415. Hazleton v. Putnam, 3 Chand. Wis., 117. 
Thompson v. Gregory, 4 Johns., 81. Hall v. Chaffus, 
13 Vt., 150. Woodward v. Seely, 11 Ill., 157-165. 
French v. Owen, 2 Wis., 250. 

2. He who first occupies a mill site and constructs 
a mill and dam upon a stream does not thereby ac- 
quire any right whatever to overflow the land of his 
neighbor, whether his neighbor has.@ mill or not. 
There can be no doubt that every flowing back of 
water upon the land of another is such an act as enti- 
tles the individual to his action. Stout v. McAdam, 3 
Til., 2 Scam., 67. Hill v. Ward, 7 Ill., 2 Gilman, 285. 
Miller v. Stowman, 26 Ind., 148. Cooley on Torts, 285. 
Angel on Water-courses, 7th ed., secs. 344, 481, 482. 
MeCalmont v. Whittaker, 3 Rawle, 84. Mills on Emi- 
nent Domain, sec. 290. ‘ 

3. In this case it clearly appears, and the court 
finds that the plaintiff filed the first application for 
the writ of ad quod damnum, that all the intermediate 
steps have been taken, and a judgment rendered con- 


462 SUPREME COURT OF NEBRASKA, 


Noaser v. Seeley. 


firming the plaintiffs mill and dam. It will probably 
be insisted that the defendant has expended large 
sums of money in the erection of his mill and dam, 
which will be greatly diminished in value if the plain- 
tiff succeed in this case. In reply we say the defend- 
ant made these improvements with his eyes open. He 
was in no manner deceived. He knew that the plain- 
tiff owned the land which he now claims. He knew 
that the plaintiff claimed there was a mill site on it. 
Te also knew or should have known that if he raised 
the water to the necessary height to run his mill he 
would flood the plaintiff's land and destroy his mill 
site, and this the defendant admits he has done. If 
the defendant wished to flood the plaintiff’s land he 
should have proceeded legally to have obtained that 
right, and not undertaken to deprive him of his mill 
site by force. The law should not permit a person 
to gain any advantage by an unlawful act, especially 
as against one who is endeavoring to establish his rights 
in a legal way. Hendricks v. Johnson, 6 Porter, Ala., 
472. 9U. 8. Digest, 58, sec. 1. Askin v. Davis, 14 
Kan., 144. 

4, The right to plaintiff's dam having been duly 
established by a decree of the court, and the flooding 
of his dam and mill site being admitted, there can no 
longer be any doubt as to the plaintiff’s right to have 
his. property protected by injunction. The wrongful 
act in this case being admitted, the plaintiff stands in 
at least as good a situation to demand equitable relief 
as he would had the wrongful act been denied and es- 
tablished in a court of law. Quackenbush v. Van .Ri- 
per, 3N.J., 850. Hammon v. Fuller, 1 Paige, N. Y., 
197. Bernis v. Upham, 13 Pick., 169. Crittenden v. 
Field, 8 Gray, 621. Shannon v. The State, 18 Wis., 
604. Angel on Watercourses, sec. 444. Kirkendall v. 
Hunt, 4 Kan., 514. 
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Edward Bates and Mason ¢ Whedon, for appellee. 


The statute evidently leaves it optional with the 
person desirous of building a mill to first begin his 
mill and dam, and then sue out a writ of ad quod dam- 
num, or to first sue out his writ of ad quod dam- 
num; evidently like the Massachusetts and Maine 
and Rhode Island acts, giving priority of right to the 
person who first occupies his mill site with bona fide 
improvements actually commenced. The doctrine of 
equitable estoppel, when one has stood by in silence 
and seen another incur great expense in erecting adam 
and mill, rests upon the idea of estoppel, whereby equity 
treats an executed license as giving an absolute right 
because the parties cannot be restored in statu quo if it 
is revoked. It is limited to cases where something 
has been done under the license, and it is impossible 
to restore the license in statu quo, and this doctrine is 
sustained in Pennsylvania, Iowa, and Indiana. Huff 
v. MeCauley, 58 Penn. 8t., 209. Wickersham v. Orrs 
7 Iowa, 206. Snowden v. Wilas, 19 Ind., 14. The de- 
fendant built his mill race and dam first in point of 
time; he commenced his proceedings in ad quod dam- 
num shortly after the plaintiff commenced his, and an 
amended writ of ad quod damnum is entitled to the 
same priority as the writ first filed. All parties are 
presumed to know of the application filed, and must 
act accordingly. Henderson v. Johnson, 6 Port., 472. 
Hook v. Smith, 6 Mo., 225. Fulton v. Chicopee, 16 Gray, 
43. The first dam erected, or in process of erection, 
has the precedence, and cannot be interfered with by 
one subsequently erected. Bigelow v. Newell, 10 Pick., 
845. Miller v. Stowman, 26 Ind., 148. The mill must 
be built, and if no mill is erected another mill may 
be erected so as to interfere with a dam which has no 
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mill attached. Fitch v. Stevens, 4 Metc., 416. Mills 
on Eminent Domain, sec. 304. 


MaxweL, Cu. J. 


This is an action for a perpetual injunction. The 
prayer of the petition is to enjoin the defendant from 
erecting a dam across the West Blue river, upon his 
own land, to such a height as to cause the water to 
flow back on the plaintiffs land. On the trial of the 
cause in the court below judgment was rendered in 
favor of the defendant dismissing the action. The 
plaintiff appeals to this court. 

The court below made special findings of fact, as 
follows: “ The court do find that the plaintiff, B. F. 
Nosser, is the owner of the west half, of north-west 
quarter, section nine, township nine north, of range 
two west in York county; and that the defendant 
Charles Seeley is the owner of the south-east quarter 
of section six, township nine north, of range two 
west in York county; that-the West Blue river flows 
from west to east through both tracts of land, first 
through the lands of B. F. Nosser, plaintiff, then 
through state school land, and then through the lands 
of defendant, Charles Seeley; that on the fifteenth 
day of June, 1878, said Seeley began the building of 
a roill house and dam on his said land, and continued 
to prosecute his enterprise without unnecessary delay 
until on or about March 25, 1879, at which time the 
same was fully complete and began operation; that at 
said last date the mill was and at this time is of the 
value of from twelve to fifteen thousand dollars; that 
on the sixteenth day of October, 1878, Seeley (the de- 
fendant) began an action in this court under chapter 
44 of the General Statutes, entitled “Mills and Mill 
Dams,” and that said action is now pending in court 
undetermined. 
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The court further finds that said dam so erected by © 
said Seeley backs the water of said stream on to the 
land of said Nosser, and increases the depth of the 
water at the point claimed by said Nosser as a mill 
site. 

The court further finds that there was no ford or 
road across said stream on the land of Nosser, but 
that at certain seasons he could pass from one side of 
the stream to the other on his own land; that by rea- 
son of the increased depth: of the stream he. cannot 
now do so. 

The court further finds that by reason of the flood- 
ing of the plaintiff’s land his young timber is injured, 
but to what amount the court is unable to find. 

The court further finds that on the first day of Au- 
gust, 1878, said Nosser began an action in this court 
under chapter 44 of the general statutes to obtain 
leave to erect and maintain a mill dam as alleged in 
his petition herein, and that on the twenty-ninth day 
of January, 1879, judgment was entered granting him 
leave as prayed for: The court further finds that the 
plaintiff Nosser has done nothing toward the perma- 
nent improvement of his mill site, either in the build- 
ing of a mill house, purchasing machinery, or making 
adam. The court finds that on or about the first day 
of August, 1878, the defendant Seeley had expended 
the sum of $4,000 on his mill and mill property; 
that from the time Seeley began work on his mill 
until on or about the said first day of August, 1878, 
the said Nosser well knew that Seeley was expending 
large sums of money on said mill; that Nosser knew 
that, should said mill and dam be completed, it would 
back the water on to his (Nosser’s) land, so as afore- 
said, but, notwithstanding such knowledge on the part 
of Nosser, he allowed said Seeley to proceed without 
objection; that said Nosser solicited said Seeley to 

32 
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‘employ him in the construction of the property which 

he now seeks to have torn down; that on the seven- 
teenth day of October, 1878, Nosser begun the con- 
struction of a temporary dam across said stream at 
the point claimed by him as a mill site; that said 
structure was wholly unfit for a permanent dam for 
mill purposes; that the same was not kegun nor 
prosecuted in good faith for the purpose of a dam, 
but for the purpose of harassing and annoying the 
said Seeley.” 

Many of these findings of fact are objected to by the 
plaintiff because not sustained by the evidence; but 
after a careful examination of the testimony, we find 
that every material finding—every fact upon which 
the plaintiff could maintain the action, if at all—is sus- 
tained by a clear preponderance of the testimony. 

The question to be determined therefore, is the right 
of the plaintiff, upon the facts found, to maintain the 
action. 

The act relating to mills and mill dams (Gen. Stat., 
472) provides that “if any person desiring to erect a 
dam across any water-course, for the purpose of build- 
ing a water, grist, saw, carding, or fulling mill, or of 
erecting any machinery to be propelled by water, be 
the owner of the lands on which he desires to build 
such mill or erect such machinery, on one side of such 
water-course and not the lands on the opposite side 
against or upon which he would abut his dam; or, if 
any person be the owner of the lands on which he de- 
sires to erect any such mill or machinery on both sides 
of such water-course, or if any such person shall have 
erected such mill and mill-dam on his own lands, he 
may file a petition for leave to build or continue such 
mill-dam, and for a writ of ad quod damnum in the dis- 
trict court of the county where such lands lie, against 
the owners or proprietors of the lands above and below 
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such dam, which are or probably will be overflowed or 
injured thereby, or against or upon which he may de- 
sire to abut his dam.” 

The act provides for “service of notice upon the de- 
fendants, for drawing a jury to determine the damages 
sustained by each of them, and whether the mansion- 
house of .any such defendant or defendants, or the 
offices, curtilages, or gardens thereunto immediately 
belonging, will be overflowed or injured. To inquire 
in what degree fish of passage or ordinary navigation 
will be obstructed, and whether, in their opinion, the 
health of the neighborhood will be damaged by the 
stagnation of the water. Whether and by what means 
any such obstruction, annoyance or injury can be pre- 
vented. Whether such mill is or will be of public 
utility.” 

Section 16 provides that “‘when any person may have 
built a mill or other dam, whereby the water of any 
river, creek, run, or spring may be rendered stagnant, 
or any lands may be overflowed or injured thereby, 
any person or any number of persons interested therein, 
or who may be damaged by the stagnation or over- 
flowing of said water, or otherwise, may file a petition 
against the owner of such mill-dam for such writ, and 
like proceedings shall be had mutatis mutandis as where 
the owner of the mill-dam so built shall file a petition. 
But such owner shall have ten days’ notice of the filing 
of the petition.” 

Ht is very clear the legislature intended that the 
statutory mode of ascertaining damages should be ex- 
elusive in all cases falling within the provisions of the 
statute. In such cases the land-owner may institute 
proceedings to have the damages sustained by him as- 
sessed, which, if not paid, ai action for an injunction 
would undoubtedly lie. Ray v. A. ¢ N. BR. RB. Co., 4 
Neb., 440. O. § NV. W. R. BR. v. Menk, id., 24. But 
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not in the first instance. The law favors diligence, and 
gives priority to the person who, in good faith, first 
commences the erection of a mill or dam. But the 
mill is the principal thing, the dam a mere incident. 
The act is for the encouragement of mills—to utilize 
the water power of the streams of the state. In this 
case the defendant commenced the erection of his mill 
in June, 1878, and continued to work on the same un- 
til its completion in March, 1879. The plaintiff made 
no objection until the defendant had expended a con- 
siderable sum of money. Nor does it appear that he 
intends building a mill. He has purchased none of 
the material nor taken any steps toward erecting a 
mill, except commencing a dam, which is shown to 
have been entirely insufficient. The defendant has 
erected a mill and is operating the same, and has in- 
stituted proceedings to have the plaintiff’s damages 
assessed. Under such circumstances, the plaintiff can- 
not maintain an action to enjoin the defendant from 
flowing the water back upon his unoccupied mill site. 
The judgment of the district court is clearly right and 
is affirmed. 


2 


JUDGMENT AFFIRMED. 


DorotHEa SHAFER, APPELLEE, V. WinLiaM H. Suarer, 
APPELLANT. ‘ 


Divorce and Alimony. A and B were married in 1878, each 
at that time having a number of children by a former marriage. 
The wife refused to remove to the home of her husband, and 
about two years after the marriage abandoned him, and there- 
after brought an action for'a divorce, which was denied on her 
petition, but granted to the husband on his answer. Held, 
That on the testimony in the case a decree for permanent ali- 
mony was erroneous. 
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AppgAL by defendant from a decree of the district 
court of Cass county. Tried below before Pounp, J. 


T. M. Marquett and Sam. M. Chapman, for appellant. 


In this case there has been no pretense that plaintiff 
comes within that class of litigants, living separate and 
apart from her husband, without an income competent 
for her support and the maintenance of the suit. She 
did not ask for alimony pendente lite. Her own testi- 
mony shows her ample estate and means of support, 
and ability to manage the same. The true rule of the 
law seems to be, that while the courts will, as a rule, 
' allow a defendant wife temporary alimony during the 

pendency of asuit for divorce, it is not done unless 
she shows upon oath or otherwise that she has a valid 
defense. Osgood v. Osgood, 2 Paige, 621. Wood »v. 
Wood, 2 Paige, 108. Worden v. Worden, 3 Edw., Ch., 
887. Lewis v. Lewis, 3 John. Ch., 519. O’ Haley v. 
O’ Haley, 81 Texas, 502. Angelo 8. Angelo, 81 Ill., 254. 
Newman v. Newman, 60 Tl., 167. And in order to 

- authorize a decree for alimony for the wife it must be 
proved that the separation was caused by misconduct of 
the husband. Waillingsford v. Wallingsford, 6 Har. and 
J., 483. And even in cases where the conduct of the 
husband was such as to cause separation, if the vio- 
lence complained of was induced by provocation upon 
the part of the wife, she is not entitled to alimony. 
Boyd v. Boyd, 1 Harp. Ch., 144. And alimony will 
not be decreed where a wife has abandoned her hus- 
band. Boggess v. Boggess, 4 Dana, 307. 


Thomas B. Stevenson and Greorge S. Smith (Edwin J. 
Murfin with them), for appellee. 


1. The allowance for permanent alimony is a ques- 
tion resting in the discretion of the court. As itis a ju- 
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dicial and not an arbitrary discretion to be exercised we 
do not say there may not be an appeal therefrom, but 
we do insist that the power must, however, be shown 
to have been arbitrarily exercised, otherwise the law 
does not contemplate a review of such decision in 
this court. Forrest v. Forrest, 25 N. Y., 518. Peter- 
sine v. Thomas, 28 Ohio State, 599. And this discre- 
tion will be exercised in view of all the circumstances 
of the case, in such form as will best meet the condi- 
tion of the parties, and make the provision a sure reli- 
ance, it will be made in proportion to the wants of the 
party asking it, and the ability of the person who is to 
pay it. Wheeler v. Wheeler, 18 Ill., 39. Bergen v. Ber- 
gen, 22 Ill., 187. Foote v. Foote, 22 Ill., 425. Joliff v. 
Joliff, 32 Til., 527. 

2. The wife’s separate estate is not to be taken into 
consideration or account, for it was the husband’s duty 
to support her irrespective thereof. He was not com- 
pelled to appropriate anything from the separate estate 
to her own support. Hence the position of appellant— 
that because respondent may be in good circumstances 
and estate she should not have alimony—is erroneous. 
If husband was bound to furnish her, independent of 
her estate, then, likewise, alimony should be granted 
her. 4 Barb., 546. 1 Johns. Ch., 450,458. 3 Johns. 
Ch., 77. 17 Johns., 548, 598. 


Maxwet, Cu. J. 


In January, 1877, the plaintiff commenced an action 
against the defendant, in the district court of Cass 
county, for a divorce and alimony. The defendant, in 
answer to the plaintiff’s petition, denies the material 
facts therein stated, except the marriage, and prays 
for a divorce on the ground of abandonment. 

On the trial of the cause the court found that plain- 
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tiff Dorothea Shafer has failed to sustain the allegations 
of her said bill, etc., “and the court does further find 
upon the testimony adduced that said plaintiff has been 
guilty of abandoning defendant without sufficient cause 
for more than two years prior to the contmencement 
of the said action. * * Wherefore it is ordered, 
adjudged, and decreed by the court that said Wm. H. 
Shafer be granted a divorce from the said Dorothea 
Shafer, and that the bonds of matrimony heretofore’ 
existing between said parties be annulled and set aside, 
and that Wm. H. Shafer pay to the said plaintiff the 
sum of one thousand dollars in lieu of all dower or in- 
terest the said plaintiff may have in and to the prop- 
erty and real estate of said Wm. H. Shafer, defendant, 
as alimony, as follows: $300 in thirty days, $200 in 
three months, $250 in six months, and $250 in one 
year from the date of the rendition of this decree. 
And that the said Wm. H. Shafer, annually, on the 
first day of October of each and every year until fur- 
ther order be made, pay unto said Dorothea Shafer, for 
the support and maintenance of said two minor chil- 
dren, the sum of $125, and that said Dorothea Shafer, 
plaintiff, shall pay the costs of this action,” ete. The 
defendant appeals to this court. 

It appears from the bill of exceptions that the par- 
ties were married in 1873, each at that time having a 
number of children by a former marriage. It also ap- 
pears that the plaintiff, who seems to have been in 
possession of the estate of her former husband, after 
her marriage with the defendant, refused to remove 
with him to his residence, and that about two years 
after said marriage she abandoned him. It also ap- 
pears that she kept an account with the defendant in 
the same manner as though they had not been married, 
and that the account, although there is some dispute 
ns to some of the items, has been paid by him. The 
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decree for alimony, therefore, is not for the property 
of the wife received by the husband, but as an allow- 
ance, presumably in lieu of dower. Does the testi- 
mony justify the court in decreeing permanent ali- 
mony? In.awarding permanent alimony, in addition 
to the financial ability of the husband, the court will 
take into consideration the conduct of the wife, the 
duration of the marriage relation, and all the circum- 
-stances which tend to prove or disprove her right to 
the same. In the case at bar, the court finds that the 
husband was not at fault, and refused to grant. a di- 
vorce on the wife’s petition, but granted the same on 
the answer of the husband. And the testimony clearly 
shows that she is the party at fault, and is not entitled 
to alimony. The allowance to the plaintiff, for the 
care of the infant children of the parties, is reasonable 
and just and will be continued in force, as provided in 
the decree. The decree providing for the payment of 
$1,000 alimony to the plaintiff is reversed, and the de- 
cree of the court in all other respects is affirmed. 


JUDGMENT ACCORDINGLY. 


Samvuen Licuty, PLAINTIFF IN ERROR, V. JOHN W. 
_ CLARK, DEFENDANT IN ERROR. 


1. Landlord and Tenant: NoTice TOQUIT: EVIDENCE. A 
notice to quit, in an action of forcible entry and detention, in 
addition to that required by the statute, may be given in evi- 
dence by the plaintiff for the purpose of showing, in connection 
with other testimony, that he never recognized the defendant 
as a tenant. 


2 Where the Judgment of a justice of the peace is reversed in 
the district court, the case stands for trial de novo in that court. 
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8. Motion for New Trial. In all cases of the trial of issues of 
fact in actions at law in the district court, a motion for a new 
trial must be filed and a ruling had thereon, to obtain a review 
in the supreme court. 


Error to the district court of Richardson county. 
Tried below before WEAVER, J. 


Isham Reavis and FE. W. Thomas, for plaintiff in error. 
George P. Uhl and Amos E. Gantt, for defendant in 


error, 
Maxwett, Cu. J. 


This is an action of forcible entry and detention. 
It appears from the bill of exceptions that in January, 
1879, the plaintiff represented to a tenant of the de- 
fendant that he had purchased from the defendant 
Clark the north-east quarter of section five, township 
one, range sixteen, in Richardson county, then in 
possession of the tenant, and induced him to surren- 
der the possession. Proceedings to oust the plaintiff 
in error from the possession of the premises were in- 
stituted before a justice of the peace in December, 
1879, and judgment rendered in his favor. The dis- 
trict court reversed the judgment of the justice and 
rendered judgment in favor of the defendant in error. 
The plaintiff herein brings the cause into this court 
by petition in error. The first question to be deter- 
mined is, did the district court err in reversing the 
judgment of the justice of the peace? 

On the trial of the cause before the justice the fol- 
lowing letter was read in evidence: 

“‘Fauits City, Nus., Monday, Jan. 27, 1879. 

“J. W. Ciarg, Hsq., Cincinnati, Ohio—Dear Sir: 
Mr. Smith (defendant’s agent) asks me to write to 
you. He bas told you of Mr, Fox (the tenant) mov- 
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ing to his house and I moving where Fox lived. 
Smith asks if this is done as a dare to you, to which 
I answer emphatically—no. I have no means nor dis- 
position to litigate. When you come west I will buy 
your claim or vacate. If you will not take my house 
in the trade I must ask time till April first before I 
am ready to buy. Should we fail in a bargain, I 
would sell you the Reavis claim which I now own, 
and try to rent the farm from you till I am able to 
buy. I want the farm if we can agree on the price. 
The piece of land suits me, and I hope to buy it out 
amicably; but as I said, I can’t pay money until 
April first next. “Truly yours, 
“Sam. Licuty.” 

To this letter Clark, on the twenty-eighth of March 
of that year, returned an answer, saying in substance 
that the letter from Lichty was the first intimation 
that he had received that Lichty had moved on to the 
farm ; that the farm had been in charge of one Smith, 
an agent of Clark, and that he had notified Fox (the 
tenant) in the fall of 1878 that he must surrender the 
possession of the farm in the spring of 1879, and ask- 
ing Lichty to give his (Clark’s) son possession of the 
place. The plaintiff having introduced in evidence 
before the justice a notice to quit, served upon Lichty 
on the second of December, 1879, also offered in 
evidence a notice to quit, served upon him on the 
ninth day of June of that year, which was objected 
to as immaterial and irrelevant, and because one no- 
tice had already been introduced in evidence. This 
evidence should have been received, not necessarily 
as a statutory notice, but as a part of the evidence on 
behalf of Clark, showing his conduct toward the 
plaintiff—whether in fact he recognized him as a ten- 
ant or refused to recognize him as such, and insisted 
throughout that he should vacate the premises, The 
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justice, therefore, erred in the exclusion of this testi- 
mony. The district court, therefore, did not err in 
reversing the judgment of the justice. 

Did the court below err in rendering judgment for 
the defendant in error? When the judgment of a jus- 
tice of the peace is reversed in the district court the case 
stands for trial de nove. And this seems to have been 
the course pursued in this case. The judgment of the 
district court is: “that the judgment of said justice of 
the peace be reversed, vacated, and set aside,” and in 
continuation it is stated: “thereupon, both parties 
being in court by their respective attorneys, this cause 
came on further for hearing upon the proofs in this 
case, from which the court does find that the defend- 
ant Samuel Lichty is guilty of unlawfully withhold- 
ing and detaining the premises in the complaint of 
the plaintiff described from the plaintiff John W. 
Clark. It is therefore considered,” etc., the court 
rendering judgment of ouster and for restitution, “to 
all of which rulings, orders, findings, and judgment of 
the court the defendant then and there duly excepted.” 
There is nothing in the record to show that the plain- 
tiff in error excepted to the court proceeding to the 
trial of the case. He was entitled to a trial by jury, 
but this is a right that he could waive. But what- 
ever the mode, here was a trial of issues of fact, and 
no motion for a new trial was made in that court. 
The alleged errors occurring on the trial in the dis- 
trict court therefore cannot be considered here. We 
have carefully examined the evidence, however, and 
find the judgment to be clearly right, and that the 
plaintiff in error, so far as appears from the record, 
has no right to the possession of the premises in 
question. The judgment of the court below must be 
afirmed, 

JUDGMENT AFFIRMED, 
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Tue Stats, Ex. REL. ScHoot District No. 6 or Prerce 
CouUNTY, PLAINTIFF IN ERROR, v. THe BoarpD oF 
Counry Commissionurs oF PreRcE Country, DEFEND-~ 
ANT IN ERROR. 


1. Mandamus: JUBISDICTION oF JUDGES OF DISTRICT COURTS 
IN VACATION. Judges of the district courts have no jurisdic- 
tion in vacation to award writs of mandamus. 


2. ———: CONSTITUTIONAL LAW. Under sec. 11, art. III. of 
the constitution of this state, the legislature could not, by an 
amendment of chapter 18 of the revised statutes, confer such 
jurisdiction upon judges at chambers. 


Error to the district court of Pierce county. 
George B. Fletcher, for plaintiff.in error. 

No appearance for defendant in. error. 

Lax, J. 


This is a petition in error for the reversal of a judg- 
ment of the district court sustaining a general demur- 
rer to an alternative writ of mandamus. 

It appears that the alternative writ was awarded by 
the judge of the court upon an application made to him 
at his chambers in vacation. We presume that the 
judge, in entertaining the application, supposed he was 
given jurisdiction to do so by sec. 39 of the act to 
amend chapter 13 of the revised statutes, approved 
February 27, 1879, as this is the only statute from 
which such jurisdiction could possibly have been in- 
ferred. [Laws 1879, 90.] The portion of that sec- 
tion to which we refer is in these words: “A judge 
of the district court may sit at chambers anywhere 
within his district for the purpose of * * * hear- 
ing an application for mandamus,” etc. In the use 
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of this language it is evident to us that the legislature 
did not suppose they were conferring upon judges at 
chambers an enlarged or additional authority, but 
simply providing for the exercise of that which they 
already had. 

But even if we are wrong in this construction, 
there is a still stronger reason for holding that this 
amendment gives no additional jurisdiction to the 
judges of the district courts. It is this, that by a 
mere amendment of the act in question the legisla- 
ture had no power under our present constitution to 
bring into it a new subject, and one which is entirely 
foreign to its title. Sec. 11, art. II. of the constitu- 
tion, declares that: ‘ No bill shall contain more than 
one subject, and the same shall be clearly expressed 
in its title. And no law shall be amended unless the 
new act contain the section or sections so amended, 
and the section or sections so amended shall be re- 
pealed.” The act of 1866, to which this amendment 
was made, has a very restrictive title, it being simply 
“Courts,” and was passed when no such limitation 
upon the discrétion of the legislature in the enact- 
ment of laws as the foregoing existed. In view of 
that limitation it would hardly be contended by the 
merest tyro in the law that, under this title, the legis- 
lature could, by an original enactment, confer upon 
judges of courts during vacation any jurisdiction what- 
ever. And if the legislature could not do this direct- 
ly by means of an original act, surely it could not be 
done by an amendment of this one, wherein, with 
the single exception of the district court judges being 
by sec. 13 made conservators of the peace, there is 
not a solitary provision investing them with judicial 
power. 

By reference to the act of 1866, Revised Statutes, 
48 (General Statutes, 252), it will be seen that it re- 
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lates chiefly to the jurisdictions of the supreme and 
district courts, fixing and regulating them, and that, 
except in the one matter before stated, there is not so 
much as the semblance of judicial power thereby 
given to the judges as such. It is true that they are 
given certain authority outside of their respective 
courts, but it is not judicial. For instance, by sec. 5 
the judges of the supreme court could report their 
own decisions, or they might appoint a reporter for 
that purpose. And by sec. 9 they could appoint spe- 
cial terms of court; and, in certain contingencies, 
order adjournments of their courts from time to time. 
So, too, the district court judges. were empowered by 
sec. 15 to order special terms, and by sec. 23 to direct 
an adjournment of the courts. From this summary 
it will readily be seen that this amendment is not 
only not embraced within the title of the act amend- 
ed, but is wholly foreign to all of its former provis- 
ions, and consequently in direct conflict with the con- 
stitutional provision above quoted. City of Tecumseh 
». Phillips, 5 Neb., 305. White v. The City of Lincoln, 
Id., 505. The State, ex rel. Jones, v. Lancaster County, 
6 Id., 474. B. g¢ M. R. RB. Co. v. Saunders County, 9 
Id., 507. 

With these views of the amendment in question, we 
must hold that the judge, in awarding the alternative 
writ, acted without authority, and that the writ fur- 
nished no warrant for the subsequent action of the 
court thereon. The judgment is therefore reversed, 
and the case dismissed for want of jurisdiction. 


REVERSED AND DISMISSED. 


es as 
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Sminey D. Irwin, APPELLEE, V. JAMES A. WELCH, IM- 
PLEADED WITH JoHN A. WELCH, JENNIE D. WELCH, 
AND GEORGE 8. WELCH, APPELLANT, . 


1. Mortgage: EXECUTION OF IN ANOTHER STATE: HOW CERTI- 
FIED TO BE ENTITLED TO RECORD HERE. A mortgage of land 
in this state executed in another, where the acknowledgment is 
taken by an officer not using an official seal, to be entitled to 
record must have attached thereto a certificate of the clerk of 
a court of record, or other proper certifying officer of the county, 
district, or state wherein the acknowledgment was taken, under 
the seal of his office, showing that the person whose name is 
subscribed to the certificate of acknowledgment was at the date 
thereof such officer as he is therein represented to be, that he 
is well acquainted with the handwriting of such officer, be- 
lieves his signature to be genuine, and that the execution and 
acknowledgment are according to the laws of the state wherein 
the execution took place. 


: RECORD OF, VOID IF NOT 80 CERTIFIED. The record 
of a mortgage so executed without such certificate is a nullity, 
and inadmissible in evidence as against a subsequent purcha- 
ser of the land. 


8 Error not Prejudicial. But if the record of such mort- 
gage without such certificate is erroneously admitted in evi- 
dence, if actual notice of the mortgage by the purchaser be 
shown, the judgment will not be reversed. 


THIs was an action brought in the district court of 
Johnson county for the foreclosure of a mortgage ex- 
ecuted by John A. and Jennie D. Welch, on lands 
afterwards conveyed to James A. and George S. Welch. 
James A., who was the owner of the land at the com- 
mencement of the suit, alone answered. Upon a trial 
before Weaver, J., decree of foreclosure was rendered, 
and James A. Welch appeals. 


S. P. Davidson, for appellant, cited Roode v. The State, 
5 Neb., 175. Hoadley v. Stephens, 4 Neb., 434. Ely v. 
Wilcox, 20 Wis., 528. 
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B. F. Perkins and C. Gillespie, for appellee, cited 
Carpenter v. Dexter, 8 Wall., 518. Burbank v. Ellis, 7 
Neb., 156. Cuavender v. Heirs of Smith, 5 Iowa, 156. 
Canal and Dock Co. v. Russell, 68 Ils., 426. Hunt v. 
McCartney, 18 Ils., 129. Fisher v. Butcher, 19 Ohio, 
406. Dickerson v. Davis, 12 Iowa, 354. Jones v. Kim- 
ball, 1 Mich., 308. 


Laxg, J. 


The first and principal ground on which a reversal 
of this judgment is sought is that the appellant had 
no notice of the existence of the mortgage until after 
he had purchased the land. He contends that the 
record of the instrument was a nullity, and furnished 
no notice of the lien, for the reason that there was no 
proof of the execution and acknowledgment as re- 
quired by our recording act. And this position as to 
the record is well taken. Section five of the act con- 
cerning real estate provides very particularly how this 
proof shall be made, where, as in this case, the instru- 
ment is executed in another state, and before an officer 
not “using an official seal.” It requires that it “shall 
have attached thereto a certificate of the clerk of a 
court of record, or other proper certifying officer of the 
county, district, or state within which the acknowl- 
edgment or proof was taken, under the seal of his 
office, showing that the person whose name is sub- 
scribed to the certificate of acknowledgment was, at 
the date thereof, such officer as he is therein repre- 
sented to be; that he is well acquainted with the hand- 
writing of such officer; that he believes the signature 
- of such oflicer to be genuine, and that the * * * in- 
strument is executed and acknowledged according to 
the laws of such state,” ete. Gen. Stat., 873. 

There appear to have been three records made of 
this mortgage in Johnson county, where the land lies. 
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To the first, which was made on the twenty-first of 
July, 1877, there is no certificate whatever of its exe- 
cution and acknowledgment. The second record was 
made August 24th, 1878, and shows a certificate at- 
tached .by the clerk of the circuit court of Parke 
county, Indiana, where the mortgage was executed, 
“that Abram Bruner, Esq., before whom the annexed 
mortgage was executed and acknowledged, was, at the 
date thereof, a notary public within and for said county, 
duly commissioned and qualified, and that his signa- 
nature thereto is genuine, and that his certificate of 
acknowledgment of the mortgagors of the execution of 
said mortgage is in due form of the laws of the state 
of Indiana.” The third record, made December 14th, 
1878, shows a like certificate, by the same clerk, save 
that the words ‘‘justice of the peace” are substituted 
for those of “notary public,” thus correcting an evi- 
dent mistake in the former, in designating the official 
character of the officer taking the acknowledgment. 
But in addition to this defect, these certificates are 
_wanting in three particulars. They fail to show, first, 
that the clerk who made them was “ well acquainted 
with the handwriting” of the officer who took the ac- 
knowledgment; second, that he believed “the signa- 
ture of such officer to be genuine;” and third, that the 
mortgage was “executed and acknowledged according 
to the laws of the” state of Indiana. With these de- 
fects the mortgage was not entitled to record, as will 
be seen by reference to section 13 of the same act, 
the first clause of which provides that “every deed 
acknowledged or proved and certified by any of the 
officers before named, including the certificate specified in 
section five of this chapter, whenever such certificate is 
required by law, may be read in evidence without fur- 
ther proof, and shall be entitled to be recorded.” (Gen. 
Stat., 874.] Although this provision-nominally refers 
33 
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to deeds only, by section 46 of the same chapter, it is 
made to embrace mortgages also. 

With the instrument not entitled to be recorded, 
the several records thereof given’ in evidence against 
the objections of the defendant were nullities, furnish- 
ing no notice, constructively, to subsequent purchasers, 
and of no avail whatever to the plaintiff. These rec- 
ords, therefore, were erroneously admitted in evidence, 
and were it not for the fact that we find in the record 
indubitable evidence of the appellant’s actual knowl- 
edge of the existence of the mortgage when he pur- 
chased the land, we should be compelled to reverse the 
judgment. 

Referring to the testimony, we learn that this mort- 
gage was given to the plaintiff by John A. Welch, a 
brother of the appellant, as security for the payment 
of a part of the purchase money of the very land cov- 
ered byit. The purchase was made by John A. Welch, 
and the mortgage given on or about the twenty-second 
of June, 1877. On the fifth of July following, John 
A. Welch conveyed the land to his brothers James _ 
and George, and by a subsequent conveyance from the 

_latter of his interest, James, the appellant herein, be- 
came the owner of the whole tract. ; 

That James A. Welch had notice of this mortgage, 
and held the land subject to it, is clear from the fol- 
lowing, which we quote from the testimony. Henry 
W. Vindquest, a disinterested witness, testified that: 
“T had a conversation with defendant James A. 
Welch at my house in Park county in the spring of 
1878. He had been up to Mr. Irwin’s, the plaintiff in 
this case, and Mr. Irwin was not at home, and came 
to my house and staid all night. He stated that he 
had been up to Mr. Irwin’s to see him about the 
mortgage that he held on the land that he and his 
brother had bought from the defendant John A. 
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Welch, in the county of Johnson and state of Ne- 
braska, and said he wanted to see Mr. Irwin, to see if 
he could get to pay off his part of said mortgage, and 
get a release fromit. He said that he and his brother, 
George 8. Welch, had assumed the payment of said 
mortgage as a part of the purchase money of said 
land from John A. Welch.” 

In answer to another question the same witness an- 
swered: ‘ He ”—the appellant—* had written to me 
before that time from Bellmore, asking me to see the 
plaintiff Irwin, and see if he would not let him pay 
‘off his part of said mortgage and release him, or how 
much he would discount the whole of said claim if it 
was all paid.” 

Again, the plaintiff, testifying in his own behalf, 
said: “He”—the appellant—“ said he knew the 
mortgage was on the land, and had to assume the 
mortgage to get the land.” 

As against this positive testimony of knowledge of 
the incumbrance on the land by James A. Welch 
there is absolutely nothing except the brief denial, at 
the close of his deposition, that he “knew of any 
claims against said lands until about the commence- 
ment of this suit.” But he does not even so much as 
attempt a denial that he had the conversation, and 
wrote the letter respecting the mortgage detailed in 
the testimony above quoted.. There can be no doubt 
therefore that the appellant not only had actual no- 
tice of the existence of the mortgage as a valid in- 
cumbrance on the land when he bought it, but had 
taken upon himself the burden of removing it by 
payment. 

Such being our views of the case, it is unnecessary 
to notice several other points discussed by counsel, 
and the judgment is affirmed. 

AFFIRMED. 
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C. H. anp L. J. McCormick, PLAINTIFFS IN ERROR, V. 
JoHN B. THOMPSON AND OTHERS, DEFENDANTS IN 
ERROR. 


Official Bonds: Justices oF THE PEAcE. The sureties of a 
justice are liable for all moneys received by him in his official 
capacity; but not for moneys paid him on notes left in his 
hands for collection without suit. 


Error to the district court of Sarpy county. Tried 
below before Savaae, J. 


J. S. Shropshire, for plaintiffs in error, cited Dit- 
mars v. Commonwealth, 47 Penn. State, 335. Com- 
monwealth v. Kendig, 2 Penn. State, 448. Warren 
County v. Warren, 21 Towa, 84. People v. Treadway, 
17 Mich., 480. 


Kennedy ¢ Gilbert and J. L. Webster, for defendants 
in error, cited Latham v. Brown, 16 Iowa, 118. Ste- 
vens v. Breatheven, Wright, 735. Commoniealtt v. Ken- 
dig, 2 Penn. State, 448. 


Coss, J. 


- This was an action against the defendants as sure- 
ties'on the official bond of one Thompson, a justice 
of the peace, for moneys claimed to have been col. 
lected by him in his official capacity. 

It appears from the testimony that H. R. Gould was 
the general agent of the plaintiffs, and Llewellyn was 
a sub-agent under Gould. That some time in the 
latter part of 1876 Llewellyn left with Thompson 
certain notes of the plaintiff’s. In the spring follow- 
ing Mr. Gould called on Thompson, and took his re- 
ceipt for the notes, of which receipt the following is 


a copy: ° 
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“T have in my charge for collection and remittance, 
to H. R. Gould the following claims belonging to C. 
H. and L. J. McCormick: 


RB. Overton; Gude te csvasecwissicesedeyes cadeeaved $177.53 
J. M. McLain, cred., Feb. 2, 1876; Nov. 1,76 44.84 
W. M. Hale, Aug. 19, 1876, judg’t. ............ 77.25 


Sam. P. and Mrs. 8. Martin, May 20, 76, jdg’t 65.20 
$53 March 17, 1877 
R. M. Carpenter, Jan. 19, ’75—Jan. 1, 1876. ... 65.00 
. “Jan. 19, °75-Jan. 1, ?°77......006- 60.00 
Abel Hogaboom, S TB sesseneee 105.00 
Oct. 10, °76, $40; March 17,77 12.15 
“Papillion, Neb., March 17, 1877. 
(Signed) > J, B. THompson.” 


This receipt was introduced in evidence by the 
plaintiffs. The plaintiffs also introduced a transcript 
from the docket of said Thompson, showing the en- 
try of a judgment in favor of the plaintiffs against 
Samuel P. Martin for $68.53 and interest from Feb- 
ruary 8, 1876, at ten per cent; also that said judg- 
ment was satisfied, and $53 paid to H. R. Gould, 
agent. Plaintiffs then introduced William Hale, who 
testified that he was indebted to the plaintiffs on a 
note; that suit was brought on the note before Jus- 
tice Thompson; that he secured the amount by chat- 
tel mortgage; that he went to Omaha and got a let- 
ter from Llewellyn to Thompson, directing him to 
give witness thirty days’ time; that he afterwards 
paid Thompson $50 on the chattel mortgage. R. M. 
Carpenter, sworn on the part of plaintiffs, testified 
that he owed plaintiffs a note for $65; that he paid 
the same to Justice Thompson, with: interest, some 
time in the winter of 1876 (?); that he met Thomp- 
’ gon in the street, who told him that he had a note for 
$65. He said there were a lot of McCormick notes 
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.to be pushed and crowded. “TI think I paid him $50 
at the time and the rest in a short time.” 

Plaintiffs read in evidence the deposition of Abel 
Hogaboom, in which he testified that plaintiffs held a 
note against him in 1875 (?) His further examination 
and answers were as follows: 

Q. State whether you have ever paid or settled for 
that note. 

A. Yes, I have paid it. 

Q. To whom did you pay it? 

A. To Squire Thompson, the same J. B. Thomp- 
son that lived in Papillion. 

Q. Have you that note with you? 

A. Yes. ‘ 

Q. Will you produce it? 

A. Yes. (Witness produces note signed by him- 
self in favor of C. H. and L. J. McCormick for $105, 
dated July 23, 1875.) 

Q. Were you ever sued on that note? 

A. No. . 

Q. Did Thompson ever threaten to sue you on 
that note? 

A. He wrote me that if it was not settled within 
ten days he would commence suit. 

H. R. Gould was sworn as a witness for plaintiffs, and 
testified that he had charge of the business of plaintifts. 
He said: “I would take receipts from the parties who 
held our collections. It was not my business to make 
collections directly, as I have a man to do that, but it 
was my business to finally receive all the moneys and 
account to the plaintiffs. for them at the end of the 
season.” 

Q. Were you acquainted with the defendant 
Thompson ? 

A, Yes, sir. 


JULY TERM, 1880. 487 
McCormick v. Thompson. 


Q. Look at that paper and state what it is (hand- 
ing witness a paper). 

A. That is a receipt from J. B. Thompson for col- 
lections in his hands. 

Q. State if you saw him sign that paper. 

A. Yes, sir. 

Q. Was it signed by the defendant the day it 
bears date? 

A. Yes, sir, March 17, 1877. 

Q. At the time you took this receipt state what 
was said as to the capacity in which he should act. 

A. There was nothing said that I remember. I 
knew Thompson was a justice of the peace, and left 
them with him for that reason. 

Q. Did you know he was not an attorney? 

A. I did. I trusted him only as justice. I did 
not know him in any other way. * * * 

Cross-examined by defendants. 

Q. You did not leave these notes with Mr. Thomp- 
son yourself? 

A. No, sir; Mr. W. H. Llewellyn did. 

Q. Was he the agent of the McCormicks then? 

A. He was the agent of myself. 

Q. He was authorized to leave them with the jus- 
tice? 

A. Yes. 

Q. He was acting under authority, a and left them 
as the authorized agent of McCormick ? 

A. Yes. , 

Q. How long did he so continue to act? 

A. Until the first day of January, 1878. He com- 
menced in April, 1876, I think. 

Q. How long had they been in Thompson’s hands 
when you took this receipt, if you know? 

A. I don’t remember exactly; I think probably 
two or three months. 
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Q. What do you mean to be understood in your 
testimony in chief when you say you left them with 
the justice because you understood he was justice of 
the peace if they were left by Llewellyn three months 
before ? 

A. Llewellyn would give me an account of what 
notes he had left in the country, and I would go 
around, and if I thought they had been left with 
proper persons, I would take a receipt. 

Q. You don’t know, of your own knowledge, any- 
thing of the arrangement by Llewellyn at the time he 
left them with Thompson? | 

A. No, sir. 

Witness was further cross-examined at great length, 
but nothing new elicited which I deem it important 
to notice. : 

The jury rendered their verdict in favor of the 
plaintiff for $100. Plaintiffs moved for a new trial, 
which, being refused, they bring the cause to this 
’ court by petition in error. The bill of exceptions 
presents but two points in such a manner that they 
can be considered by this court. 

First. “That the court erred in refusing to give to 
the jury the instruction requested by plaintiffs, and 
numbered ‘one’ of plaintiff’s requests.” 

Second. “That the verdict is not sustained by the 
evidence, but is contrary thereto.” 

Instruction No. one of plaintiff's requests was in 
the following words: ‘The proof shows that these 
notes were left with Thompson, as a justice, for the 
purpose of suit and collection. The general agent of 
plaintiff, who saw Thompson for the first time, as he 
remembers, on the seventeenth of March, 1877, and 
took from him then the receipt for the claims in con- 
troversy, testified that he allowed the notes to remain 
with Thompson for collection solely because he was a 
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justice, and would not have left them with him or 
transacted any business with him but for his being a 
justice of the peace. Under the circumstances the 
court regards the defendant Thompson as having 
acted in the premises and collected the money in his 
official capacity. Ifyou are satisfied of this fact, then 
it follows that the bail is liable, although no suit was 
brought on the notes.” 

I do not think that the court erred in refusing this 
instruction, but on the contrary that to have given it 
would have been erroneous, as it does not contain a 
correct statement either of law or fact, and would 
have been to take the case from the jury on a ques- 
tion of fact. 

As to the other point, the proof shows that but two 
of these notes were put in judgment, to-wit: the one 
against Hale and the one against Martin. The first 
of these amounted to $70, the other to $63.20, with 
interest; what the interest amounted to we are not 
informed, but it must have been about enough to 
make these two judgments aggregate about $153. 
The proof shows that $53 was paid to the plaintifi’s 
agent on the Martin claim by Thompson. I have no 
doubt that the jury, in making up their verdict, only 
considered. these two claims as binding on the sure- 
ties on the justice’s bond, and hence the amount of 
their finding. Can it be said that such finding is 
clearly wrong? I think not. 

The statute (sec. 2 Gen. Stat., p. 99) provides that: 
“ All state, district, county, precinct, and specially ap- 
pointed officers, shall give bonds in the amount pre- 
scribed by law, which bonds shall be conditioned for 
the faithful performance of all the duties required by law 
of the officer giving such bond.” Although the bond 
of the justice in this case is not drawn strictly in accord- 
ance with the above provision of law, yet it will not 
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be contended that it enlarges the obligation of the 
sureties beyond that contemplated by the statute. To 
pay over money collected officially is certainly one of 
the duties required by law of a justice of the peace, 
and to insure the faithful discharge of that duty is 
the chief purpose for which he is required to give a 
bond. 

But the question in this case is as to the moneys re- 
ceived by Thompson from Hogaboom and Carpenter. 
Did he receive them officially? This question was, I 
think, fairly submitted to the jury, and by their ver- 
dict they have answered in the negative. The general 
statutes, sec. 1,100, on page 705, provides as follows: 
“Tn all actions instituted before a justice of the peace 
founded upon any bond, bill, promissory note, or other 
instrument in writing, for the payment of a sum of 
money certain, of which the whole amount of money 
promised therein is due, it shall be the duty of the 
plaintiff, his agent, or attorney, to file said bond, bill, 
promissory note, or other written evidence of indebt- 
edness upon which such suit is brought with such jus- 
tice of the peace,” etc. This statute contains the only 
authority which I can find for delivering notes, etc., 
to a justice of the peace, and is his only official author- 
ity for receiving them at all. If, after a note is filed 
with a justice under the provisions of the above sec- 
tion, the debtor pays the money due thereon to the 
justice, either before or after the issue of a summons 
thereon, such money would be received by the justice 
officially, would be in his hands by virtue of his office, 
and his bondsmen would be liable for its payment. 

Now what does the evidence show in this case. 
That some time in the latter part of the year 1876 the 
sub-agent of the plaintiffs delivered to the principal 
defendant a lot of notes for collection. Of the seven 
of these notes of which we have any knowledge, two 
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of them were in amount above a justice’s jurisdiction, 
one being for $177.53 and the other for $105. On the 
17th of March, 1877, the agent of the plaintiff, in pur- 
suance of his custom (which he expresses in his evi- 
dence in the following words: . “I would go around, 
and if I thought they had been left with proper per- 
sons I would take a receipt’), called on Thompson 
and took the receipt which was offered in evidence. 
There is no evidence that these notes were left with 
Thompson to be collected by him in his official capac- - 
ity, and the fact that nearly half of them in amount 
were not within his official jurisdiction seems to for- 
bid the conclusion that they were. And even as to 
those claims which were within the justice’s jurisdic- 
tion, I cannot conceive how the plaintiff could have 
relied upon him to collect them officially. 

In an action brought before a justice of the peace, 
where the plaintiff is a non-resident of the county, he 
may be required to give security for costs. Can the 
law contemplate that the justice shall procure such se- 
curity? Again, sec. 951, p. 676, Gen. Stat., provides: 
“Tn all cases before a justice the plaintiff, his agent, or 
attorney .shall file with such justice a bill of particu- 
lars of his demand,” etc. Would it be correct prac- 
tice for the justice to assume to prepare such bill of 
particulars, and thereby put himself in the position of 
eagent or attorney of the plaintiff as well as court? 
Such a practice would be contrary to public policy and 
could not be sanctioned by this court. 

I think that the jury had evidence to sustain them 
in the conclusion that the money collected by Thomp- 
son from Hogaboom and Carpenter was not received 
by him in his official character, and that the judgment 
of the district court should be affirmed. 


JUDGMENT AFFIRMED, 
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Joun DELANEY, PLAINTIFF IN ERROR, V. CHARLES 
ERRICKSON, DEFENDANT IN ERROR. 


1. Trespass by Stock on Uninclosed Uncultivated Lands, 
Action in the nature of trespass for damage committed by the 
cattle and sheep of defendant, by pasturing on the uninclosed 
uncultivated wild prairie land, of which plaintiff was lessee of 
the owner. Held, That such action could not be maintained. 


2. Evidence: RECORD or DEED. One link in plaintiffs chain of 
title was a deed from one Shorter to Young, plaintiff's lessor, 
which deed contained thirty-three descriptions of land in three 
different counties, while the leasd from Young to plaintiff con- 
tained but one of said descriptions. Held, That the record of 
said deed was properly received in evidence on the trial, with- 
out inquiry as to the possession of the original. 


8 Letterpress Copies of Private Paperg. On the trial the 
plaintiff was permitted to read to the jury a letterpress copy 
of a letter written by D., agent of the lessor of the plain- 
tiff, to his principal, concerning the leasing of the said lands 
to the plaintiff without proof of the loss or non-possession 
by the plaintiff of the original. Held, To be error. 


Error to the district court for Dodge county. The 
action there was brought by Errickson, who claimed 
damages for trespass on a quarter section of land of 
which he was the lessee, and on which he alleges De- 
laney grazed his cattle and sheep for two or three 
months during the summer of 1879. Errickson’s title 
to the land was put in issue by the answer, and there 
was a further defense by Delaney “that the said land 
is, and always has been, uncultivated, uninclosed, wild 
prairie land, and is, and ever since the first settlement 
in Dodge county has been, common grazing land for 
the cattle and sheep of the inhabitants; and from the 
earliest settlement in Dodge county it has been the 
common custom of the inhabitants of said county and 
of the defendant to graze their cattle and sheep upon 
said land, and by the customs and laws of this state 
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the said land is common and free grazing land to all 
inhabitants; and that the defendant is, and for ten 
years last past has been, a resident of said county, liv- 
ing on his own land, adjoining to that said land, and 
engaged in the business of agriculture and stock grow- 
ing and breeding.” Errickson had judgment before 
Post, J., and Delaney came here upon a petition in 
error. 


E. F. Gray and W. H. Munger, for plaintiff in error, 
cited Kerwhacker v. 0. C. ¢ C. RB. R. Co., 3 Ohio State, 
172. The C. H. ¢ D. BR. R. Co. v. Waterson g Kirk, 4 
id, 424. Cag C R. R. Co. v. Elliott, 4 id., 474. 
Seely v. Peters, 5 Gil. (Ill.), 180. Wagner v. Bissell, 3 
Towa, 896. Walers v. Moss, 12 Cal., 585. Sherman 
& Redfield on Neg. Sec., 816 and 319. 


G. L. Loomis and N. H. Beil, for defendant in error, 
cited Powers v. Kindt, 18 Kan.,74. Hefley v. Baker, 19 
id., 1. Powers v. Clarkson, 17 id., 218. Larkin v. Tay- 
lor, 5 id., 446. , 


Coss, J. 


It cannot be denied that at common law every one 
was obliged at his peril to keep his domestic animals 
off of the lands of another, and it made no difference 
whether such lauds were inclosed or uninclosed, culti- 
vated or uncultivated. , 

The first legislature convened in the territory of Ne- 
braska passed an act which (in substance) now consti- 
tutes chapter ten of the general laws, and is in the . 
following words: “So much -of the common law of 
England as is applicable and not inconsistent with the 
constitution of the United States, with the organic law 
of this territory, or with any law passed or to be passed 
by the legislature of this territory, be and the same-is 
adopted and declared to be law within said territory.” 
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It will be necessary then to examine, first, whether 
that provision of the common law of England, above 
referred to, is applicable to the people of Nebraska in 
their condition at the time of the passage of said act 
and down to the present time; and, secondly, whether 
such provision and principle of the common law are 
consistent with the several acts of the legislature of the 
state and late territory bearing upon the question in- 
volved in this inquiry. 

For a number of years following the establishing 
of the territorial government, the settlements were 
almost exclusively confined to the near vicinity of the 
Missouri river and the small streams emptying into it, 
where timber for fencing was comparatively plentiful, 
sufficiently so to enable the settlers to fence such land 
as they desired to cultivate, and by so doing they were 
enabled to allow their numerous herds of cattle the 
free range of the almost boundless prairie at their doors. 
But scon the lands were commenced to be surveyed 
and brought into market, and, as the homestead law 
was not yet enacted, nor the wise policy of reserving 
the public lands for the use of actual settlers yet 
adopted, a large number of tracts of land soon became 
the private property of individuals, many of whom 
had never been, nor ever expected to be, inhabitants 
of the territory. Such purchasers of land took an ab- 
solute allodial estate inthem. Nevertheless they took 
such estate subject to any and all the conditions which 
nature, the policy of the government, the undeveloped 
_ state of the country, and the state of society had thrown 
around it. Among these was the fact that it was the 
settled policy of the general government, which owned 
the surrounding lands, to throw them open to free and 
unrestricted pasturage. This was to the early settler 
and emigrant a valuable privilege, but one which they 
could not enjoy if each owner of stock was compelled 
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to stand watch over his cattle to keep them off of each 
tract of land which, by reason of entry at the distant 
land office, should become the private property of in- 
dividuals. The cattle could not be taught to regard 
the mounds of the government surveyors, nor that in- 
visible line which, according to Blackstone, the com- 
mon law of England draws around the possessions of 
every landholder. 

But as emigration continued and population in- 
creased, the settlements extended out upon the open 
prairies where timber for fencing was not to be had, 
and we then having no railroad communication with 
the pineries or the Mississippi river, had each settler 
been obliged to provide a fenced pasture for his stock 
to keep them off of the lands of others, the settlement 
of the territory would have been impracticable. But it 
being equally impossible to procure fencing to enclose 
the cultivated fields, there arose a necessity for a law 
to compel the owners of stock to employ herders for 
its control, to keep it off of the growing crops. The 
proposition to enact such a law was regarded with dis- 
favor by the inhabitants of the timbered portion of the. 
state, and for a time strenuously opposed. Hence the 
peculiar character of the earlier herd laws, and even 
now five of the northern counties are specifically ex- 
empted from its provisions, and a method is prescribed 
by which any county may at any time take itself out 
. of such operation by a majority vote of the inhabitants. 
But during the entire history of the territory, as well 
as that of the state, down to a recent period, it had 
never been even suggested that neat cattle were, by 
virtue of any law or custom, required to be either 
fenced or herded off of wild, uncultivated lands. But 
the universal understanding, belief, and usage of the 
people has been to the contrary. 

It is claimed, and possibly with justice, that the time 
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has now arrived, when, by reason of the great increase 
in the density of the population of the state, and the 
enhanced value of grazing land, the owners of such 
lands should be protected in its exclusive enjoyment, 
the same as land sown to crops. If the time has ar- 
rived for such change, the legislature and not the 
courts is the place where it should be inaugurated. 

It therefore appears to me that the common law of 
England, in the respect under consideration, was not 
“applicable” to our state and condition at the time of 
the framing of our laws and institutions, even if it can 

be said to be so now. 

' Upon examining the several acts passed by the leg- 
islature—state, as well as territorial—and applying the 
provisions of the English common law above referred 
to to them, it will be found to be utterly inconsistent 
with both their letter and spirit. The first legislature 
of the territory passed two acts, which were severally — 
approved March 2, 1855, whereby stallions, mares, and 
asses over the age of two years were restrained from 
running at large, under a penalty to their owners of 
five dollars for the first offense, and ten dollars for each 
succeeding offense, and every person finding such ani- 
mals running at large was authorized to take them up 
as estrays, Also restraining sheep and swine from 
running at large, and making the owners responsible 
in damages for all damage to property committed by 
any such animals running at large contrary to the pro- 
visions of said act. 

These acts seem to have stood until 1857, when on 
the thirteenth of February there was approved an act 
entitled, “An act concerning enclosures, trespassing 
animals, and partition fences.” By section two it was 
provided that if any domestic animal break into an en- 
closure, the person injured thereby shall recover the 
amount of damage done, if it shall appear that the 
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fence through which said animal broke was lawful, but 
not otherwise. By section four it was provided that 
when any domestic animal shall break into the en- 
closure of any person, such person, without regard to 
the season of the year, may take up such animal as if 
an estray, etc. 

The above act was repealed by an act approved Jan- 
uary 18, 1860, entitled, “An act toregulate enclosures 
and partition fences.” The first seventeen sections 
provide what shall constitute lawful fences, etc. Sec- 
tion 18 provides that if any domestic animal break 
into any enclosure the person injured thereby shall re- 
cover the amount of damage done, if it shall appear 
that the fence through which said animal broke was 
a lawful fence. Section 20 provided that if any person 
sow any grain or plant any crop without enclosing the 
same with a sufficient fence as above provided, he shall 
be liable for all damages that any person or persons 
may sustain in consequence of such neglect to enclose 
the same, etc. 

January 11, 1861, there was approved an act enti- 
tled, “‘An act to provide for an estray law.” By sec- 
tion one of this act it is provided, ‘‘ That any freeholder 
may take up any stray horse, mule, ass, neat cattle, 
sheep, or swine, found within his enclosed premises, 
at any season of the year; any stray found around the 
premises of any freeholder between the first day of 
November and the first day of April, may be taken up 
by such freeholder,” etc. This law was re-enacted, 
with slight modification, to make it apply to persons 
holding land by lease and title bond as well as deed, 
by an act approved February 18, 1865, and remains in 
force. Gen. Stat., 368. 

June 15, 1869, there was approved an act entitled 
“ An act to protect cultivated lands from trespass by 
stock.” 

34 
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Section one provides: “That the owners of cattle, 
horses, sheep, and swine in this state shall hereafter 
be liable for all damage done by such stock on culti- 
vated lands in this state, as provided in this act.” 

Section two gives the owner or person in actual 
possession of any cultivated lands in this state who 
complies with the provisions of said act a lien on all 
and any stock that shall trespass on such lands. 

Section three gives double damages, etc. 

Section six provides: “That no person shall be 
liable for any damages done by stock unless the party 
in possession of the land on which such trespass is 
committed shall, the first year the protection of this 
law is claimed, plow a hedge-row not less than ten 
feet wide on all sides of the land so protected by this 
law, and shall every year thereafter set out on some 
land so protected by this law not less than four rods 
of live fence, and not less than ten trees for each acre 
of land so protected.” The last act was repealed by 
an act approved March 4, 1870, entitled “‘ An act to 
restrain stock from running at large in the state of 
Nebraska.” 

Section one provides: “That it shall be unlawful 
for cattle, horses, mules, sheep, swine, or other stock 
to run at large at any season of the year in the state 
of Nebraska.” Section two provides: ‘‘ That when 
any such stock shall be found on the premises of an- 
other it shall be lawful for the owner or person in 
possession of said premises to impound said stock,” 
etc. Section five provides that “No assessment or 
collection of damages shall be had or made for any 
trespass by any such stock upon any land unless the 
same shall have a strip ploughed around of not less 
than one rod wide.” This act only remained in force 
for one year, when it was superseded and repealed by 
the general herd law now in force. Gen. Stat., 83. 
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In the above history of the legislation of the state 
and late territory of Nebraska on this subject I have 
deemed it advisable, for the sake of some degree of 
brevity, not to notice the numerous local herd laws 
which have been from time to time enacted to apply 
to one or more counties or precincts and again re- 
pealed, but of them it will be sufficient to say that 
they are all similar in their provisions to the general 
herd-law herein referred to, in so far as it was only de- 
signed to protect cultivated land. 

It will thus be seen that if that principle of the 
common law of England, which draws a sacred line 
around every man’s land and makes every one a tres- 
passer who passes it without permission, has, since 
March 16, 1855—the date of the passage of the act 
first hereinbefore referred to—applied to the unmarked 
and unbroken sod of our prairies, certainly our law- 
makers have not known it. Why, it may well be 
asked, make it unlawful for stallions, mares, and 
asses over the age of two years to run at large if it 
were already unlawful for any animals of any age or 
sex todo so? And why enact laws making the own- 
ers of animals breaking through a lawful fence and 
committing damage liable therefor if they were al- 
ready by the common law liable for all such damages 
without regard to any inclosure, lawful or unlawful ? 
Indeed, these acts, other than the two acts first above 
mentioned and the herd-laws, by the use of negative 
words equally expressive as a positive provision, ex- 
cuse all trespasses by stock except upon lands in- 
closed by a lawful fence. Again, in regard to the 
herd law, would the legislature have provided specially 
for holding the owners of stock liable for damages 
committed on cultivated land except upon the theory 
that they were not, by virtue of any law, already 
liable for all damages committed by such stock on 
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any property of others, whether cultivated or unculti- 
vated ? 

From these considerations I come to the conclusion 
that the principle of the common law of England, 
which “has treated every entry upon another’s land,” 
even by cattle, “unless by the owner’s leave, as an in- 
jury or wrong, for satisfaction of which an action of 
trespass will lie,” is not “applicable” to the unculti- 
vated, uninclosed wild prairie lands of this state. 

It necessarily follows therefore, that the district 
court erred in giving the instructions prayed by the 
plaintiff below, and in refusing to give the instruc- 
tion numbered one prayed by defendant. 

The plaintiff in error makes another point: that 
“the court erred in admitting in evidence on behalf of 
the plaintiff the record in the county clerk’s office of 
said county of a deed from one Shorter to said Young 
of said land mentioned in said petition, the original 
not having been accounted for.” This point I think 
is not well taken. Sec. 13, chap. 61 Gen. Stat., p. 
874, provides that: “The record of a deed duly re- 
corded, or a transcript thereof duly certified, may also 
be read in evidence with the like force and effect as 
the original deed whenever by the party’s oath or oth- 
erwise the original is known to be lost or not belong- 
ing to the party wishing to use the same, nor within 
his control.” Shorter is Young’s grantor of the lands 
in question. Young is the lessor of the plaintiff. 
The deed from Shorter to Young contained thirty- 
three descriptions of land, situated in Douglas, Sarpy, 
and Dodge counties, while the lease from Young to 
the defendant in error was only for one quarter sec- 
tion of land, being one of said descriptions. In such 
a case there is no presumption that Errickson ever 
had possession of the deed in question, but the pre- 
sumption is very strong the other way, sufficiently in 
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my opinion to justify the admission of the record in 
evidence, without inquiry as to the possession of the 
original deed. 

The only remaining point which I deem it necessary 
to examine is that arising upon the objection, on the 
part of the plaintiff in error, to the admission in evi- 
dence of a letterpress copy of a letter written by G. 
W. E. Dorsey to E. B. Young, without first account- 
ing for the original. I know of no law or authority 
taking letterpress copies of private papers, out of the 
general rule, which prohibits that character of second- 
ary evidence, except in certain cases of necessity, aris- 
ing upon the loss or accidental destruction of the 
originals. But on the contrary, in the only adjudicated 
case which I am able to ‘find bearing directly on the 
point—Foot v. Bentley, 44 N. Y.,170—the commission, 
by Gray, C., say: ‘“‘ We are of opinion that they (let- 
terpress copies of letters) were not in any sense origi- 
na] papers, and were in their character copies to the 
same extent that other copies carefully compared 
would have been, neither of which could be read in 
evidence without first giving notice to produce the 
originals.” And this I think to be the law. 

It therefore follows that the judgment of the district 
court must be reversed, and the cause remanded for 
further proceedings according to law. 


REVERSED AND REMANDED. 
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Know ton BRoTHERS, PLAINTIFFS IN ERROR, V. C. C. 
PARSONS, DEFENDANT IN ERROR. 


Promissory Note: EvipENcs. Suit on note payable to W. A, 
K. or order, indorsed by him to plaintiffs. For the purpose 
of getting in a defense of failure of consideration of the note, 
defendant offered in evidence three circular papyrograph let- 
ters, signed by W. A. K., and sent to the maker of the note, 
after its maturity, urging payment. Held, That the admis- 
sion of such circulars as evidence to go to the jury was error, 
for which the judgment for defendant must be reversed. 


Error to the district court of Richardson county. 
The cause was tried before Weaver, J. The facts ap- 
pear in the opinion. : 


A. R. Scott, for plaintiffs in error. 


, The court erred in allowing the papyrograph circu- 
lars claimed to have been sent by the indorser, which 
were dated and received long after the negotiation of 
the note to plaintiffs, to be read in evidence over the 
objections of plaintiffs. These circulars were general, 
and not applicable to any particular case. The dec- 
larations or admissions of a former holder of a prom- 
issory note negotiated before it was over due, showing 
that it was without consideration, though made while 
he had it, are not admissible against the indorsees. 1 
Greenleaf on Evidence, Redfield’s Ed., 219, sec. 190. 
Hacket v. Mortin, 8 Greenleaf, 77. Barker v. Grant, 11 
Mass., 157. Jones v. Winter, 138 Mass., 304. Dun v. 
Snell, 15 Mass., 481. Paige v. Cagwin, 7 Hill, N. Y., 
361, and note. Dodge v. Freedman’s Sav. Trust Co., 3 
Otto, 882. 9 Ohio St., 1. 


C. Gillespie, for defendant in error. 
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Coss, J. 


Upon the trial in the district court the plaintiffs in- 
troduced the note sued on, the same being drawn pay- 
able to Wm. A. Knowlton or order, and by him 
indorsed in blank. Plaintiffs rested. Defendant of- 
fered the deposition of Wm. A. Knowlton, taken on 
the part of the plaintiffs, in which deposition the wit- 
ness testified that the note sued on was by him in- 
dorsed and delivered to the plaintiffs before maturity, 
for value, in the due course of business, and that the 
plaintiffs were then the owners and holders of the 
same. Upon cross-examination, in said deposition, the 
witness also testified as follows: 

Q. Did you, after that date, cease to have any fur- 
ther interest in the said note, or to trouble yourself 
any further about the said note? How was this? 
State fully. 

A. Idid not cease to have an interest in the said 
note, for I am indorser on it, and interested that it 
shall be paid, so that I cannot be troubled upon my 
indorsement thereon. Further, if money is paid 
promptly upon said notes I will be enabled to use 
other notes with the same bankers in the same way, 
and increase my facilities of obtaining money on good 
farmers’ notes, with which to make goods to be sold 
to farmers on time. Therefore upon this and all sim- 
ilar paper I have sent out the usual lithograph and 
papyrograph circular-letters that I sent to parties whose 
notes belong to me, and which are not paid, urging 
payment to the best of my ability, etc. 

The defendant was then sworn as a witness on his 
own behalf, and to whom counsel put the following 
question: 
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Q. Iwill ask you if you received any letters from 
William Knowlton since the making of this note? 

Counsel for plaintiffs objected to the introduction of 
any evidence concerning the letters, on the ground, 
first, that William Knowlton is not a party to this 
suit; second, that the admissions of the indorser or 
declarations made while he had possession of the note, 
or at any subsequent time, cannot affect the rights of 
the indorsee; third, that plaintiff had no opportunity 
to cross-examine Wm. A. Knowlton in regard to the 
letters; which objections were sustained by the 
court. 

But the counsel proceeded with the examination of 
defendant as follows: 

Q. Mr. Parsons, I will ask you when you received 
that letter (handing witness a letter)? 

A. I received it the 9th of December, 1878. 

Q. Out of the post-office? 

A. Yes. 

Q. When did you receive this letter (handing wit- 
ness another letter)? 
December 4th, 1876. 
Did you Recs that sometime in December? 
Yes. 
Out of the post-office? 
Yes. 
Directed to you? 
Yes. ; 
I will ask you about that (handing witness an- 

othe er letter)? 

A. September, 1877. 

Q. Did you receive that sometime last September? 

A. Yes. 

Q. I will ask you when you received that? 
Did you receive that letter through the post-office? . 

A. Yes. November. 26th, 1877. 


FObObePep 
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Q. I will ask you who you received these letters 
from? 

A. William Knowlton. 

Defendant’s attorney then offered the said letters in 
evidence, and they were received over the objections 
of plaintiffs. 

These letters are copied in the bill of exceptions. 
The first as to date is as follows: 


“Orrick or Wittiam A. Know .ton. 

“RockForD, Ill., Dec. 4, 1876. 
“Dear Stz:—My business demands all the money 
my due to carry it on, and I am negligent to it if I 
put off longer making collections. I call your atten- 
tion to the fact that I have given you good work, kept 
my promises, and been patient in waiting on you. 
The first money you get I think should be justly paid 
to me. Will you see to it that I am paid soon, and 

oblige, “Yours truly, 
“Wm. M. Kyowzron.” 


The other two letters are to the same import. I 
_ think that the court erred in allowing these letters to 
go to the jury. The note itself was prima facie evi- 
dence of the indorsement and delivery of the same 
before maturity, and its possession by the plaintiffs 
was prima facie evidence of their ownership of it, and 
there was no evidence even tending to rebut such evi- 
dence on either point. 

These circular papyrograph letters then, sent out by 
the payee and indorser of the note, cannot be received 
against the indorsees and owners of the note any more 
than the declarations of any stranger. The verdict of 
the jury is entirely unsustained by the evidence prop- 
erly admitted, and they were undoubtedly misled to 
render it by reason of the admission of said letters in 
evidence, 
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I do not deem it necessary to notice the other points 
made by the plaintiffs, as they all turn on the above. 
The judgment must be reversed and a new trial 
awarded. 


REVERSED AND REMANDED. 


THE StaTE, EX REL. F. W. WENA, v. WILLIAM 
STEUFFER. 


Quo Warranto: cLERK oF DIsTRIcT couRT. Previous to the 
fall election, 1879, S., county clerk of Cuming county, 
issued the regular election notices for the several precincts 
of said county, and inter alia placed thereon, as one of the 
officers to be elected, that of clerk of the district court. 
‘W. was a candidate for said office at said election, and received 
a plurality of votes therefor. S., after canvassing said votes 
with his assistants, as provided by law, refused W. a certificate 
of election. On quo warranto by W. against S. (who is still 
county clerk, and as such acting clerk of the district court), and 
proof that according to the census returns for said county for 
1880 the population of said county was 5,574 inhabitants, and 
that the population of said county has been constantly in- 
creasing for the past twenty years, Held, That W. was not 
entitled to said office. 


OrIGINaL information in the nature of a quo warranto. 
rs C. Crawford and R. F. Stevenson, for relator. 
Valentine g Tate, for respondent. 

Coss, J. 


High, in his work on Extraordinary Legal Remedies, 
states the law of quo warranto to be, ‘‘ Where the rela- 
tor seeks by information not only to oust the respond- 
ent, but also to establish his own right to the office, he 
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must show both his interest and title to the office, as 
well as the necessary qualifications, to render himself 
eligible thereto.” And this view is sustained by au- 
thorities cited. It then becomes necessary for the re- 
lator in this case to establish his own right to the office 
which he alleges has been usurped by the respondent. 
To do this he must first establish the fact that there is 
such an office. The statute in force at the date of the 
election at which the relator claims to have been elect- 
ed to this office is in the following terms: “In each 
county having a population of 8,000 inhabitants, or 
more, there shall be elected in the year 1879, and every 
four years thereafter, a clerk of the district court in 
and for such county; and in each county having a 
population of less than 8,000 inhabitants, the county 
clerk shall be ex officio clerk of the district court, and 
perform all the duties devolving upon that officer by 
law.” Laws 1879, 242. 

The relator does not claim the office of county clerk 
- of Cuming county, but he claims the office of clerk of 
the district court of that county, by virtue of an elec- 
tion to that office at the annual election of 1879. Now 
whether there is such an office to which he could have 
been elected at said election depends upon the fact 
whether, at the date of said election, said county hada 
population of 8,000 inhabitants or more, or not. At 
the hearing before this court the respondent introduced 
a certificate showing that the population of said county, 
as shown by the returns of the several census enumer- 
ators appointed for said county to take the enumera- 
tion for said county for the United States census in 
the year 1880, is five thousand five hundred and sev- 
enty-four, as shown by the returns of said enumerators 
now on file in the county clerk’s office of said county. 
And there was also evidence, showing to the satisfac- 
tion of the court, that the population of said county has 
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been constantly on the increase for the past twenty 
years, and was greater in 1880 than it was at the date 
of said election. 

It necessarily follows therefore, that there is nosuch 
office as clerk of the district court for Cuming county 
proper, but that the county clerk of said county is ex - 
officio clerk of the district court of said county. 

The relator made the point at the trial that the re- 
spondent, being the county clerk of said county in 
1879, and in the official notices of the election in the 
several precincts of said county for the election of that 
year having inserted the office of clerk of the district 
court as one to be voted for at said election, he is es- 
topped to deny the right of the relator to said oflice. 
I do not think that this position can be sustained. 
The placing of such office in the list was an error, but 
it could not have been productive of such consequences 
as claimed. It could not supply the deficiency of over 
four thousand inhabitants so as to entitle said county 
to a clerk of the district court. The finding and judg- 
ment of this court must therefore be for the respondent. 


JUDGMENT ACCORDINGLY. 


Morris G. Wazast, PLAINTIFF IN ERROR, V. Groner 
SHEPPARD, DEFENDANT IN ERROR. 


Appeal from County Courts and Justices of the Peace: 
costs, The plaintiff, in an action commenced in a county court, 
or before a justice of the peace, who appeals from the judgment, 
whether for or against him, and does not recover in the appel- 
late court more than twenty dollars, exclusive of interest since 
the rendition of the judgment appealed from, cannot recover 
his costs, but shall be adjudged to pay all costs in the appellate 
court, including a fee of five dollars to the defendant’s attorney. 


JULY TERM, 1880. 509 


Weast v. Sheppard. 


Error to the district court of Nuckolls county. 
Tried below before Wzaver, J. 


D.W. Barker, for plaintiff in error. 
H.W. Short, for defendant in error. 
Laxg, J. 


The precise question to be answered in this case is, 
whether the plaintiff, who commenced his action in 
the county court, and there having judgment against 
him, appealed to the district court, where he recovered 
only seventeen dollars, may have his costs taxed against 
the defendant. 

That he ought in justice to have this done seems to 
us to be very clear, but, owing to a very peculiar pro- 
vision of our statute regulating this matter, it is other- 
wise. Section 986 of the code of civil procedure, 
among other provisions concerning appeals from judg- 
ments of justices of the peace, contains this one: “Tf, 
on appeal by the plaintiff, he shall not recover a larger 
sum than twenty dollars, exclusive of interest since the 
rendition of the judgment before the justice, he shall 
be adjudged to pay all costs in the district court, in- 
cluding a fee of five dollars to defendant’s attorney.” 
[Gen. Stat., 682.] 

This language seems to be too plain to admit of con- 
struction. All that the court can do therefore, is to 
see whether the case is one falling within its operation, 
and, if so, to apply it. 

The record before us shows that the plaintiff in er- 
ror was plaintiff in the county court. It shows further 
that he did appeal, and that he did “not recover a larger 
sum than twenty dollars” on the appeal, which fully 
answer the conditions under which the statute declares 
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“he shall be adjudged to pay all costs in the district 
court.” 

The provision in the statutes of Ohio on the same 
subject, from which this one was taken, is much more 
nearly in consonance with our views of what the rule 
in such cases should be, and isin these words: “If, on 
appeal by the plaintiff from a judgment in his favor, he 
shall not recover a larger sum,” etc., the only differ- 
ence being in the words italicised, which, for some rea- 
son, were omitted by our legislature, thereby render- 
ing it entirely immaterial, in determining the question 
of costs in the appellate court, whether the plaintiff 
had judgment in his favor or not in the lower court. 

We ought, perhaps, to add further, that although 
this statute by its own terms relates only to cases orig- 
inating before justices of the peace, it is, by a subse- 
quent enactment, made applicable also to actions com- 
menced in county courts. Gen. Statutes., 268, sec. 2. 
Banks v. Ohl, 6 Neb., 145. Cox v. Tyler, Id., 297. 

The costs having been taxed by the district court in 
conformity with these views, the judgment must be 


affirmed. 
AFFIRMED. 


Witram J. Ripp.e, PLAINTIFF IN ERROR, V. JOHN P, 
YATES, DEFENDANT IN ERROR. 


1. Appeal from Justice Courts. It is only from a final judg- 
ment of a justice of the peace that an appeal lies. 


. A judgment for costs merely, on the verdict of a jury 
in favor of the defendant, is not final, and no appeal lies there- 
from. 


Error to the district court of Lancaster county, 
to which the cause had been brought on appeal from 
a justice’s court, 
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H. H. Blodgett and A. J. Sawyer, for plaintiff in 
error. 


IL. C. Burr, for defendant in error. 
Lake, J.- 


It is only from a final judgment of a justice of the 
peace that an appeal to the district court lies. Code 
of Civil Procedure, sec. 1006. Gen. Stat., 686. 

A judgment for costs merely, does not dispose of the 
action in which they are made, and is not final. Sprick 
v. Washington County, 3 Neb., 253. Michols, Shepard ¢ 
Co. v. Hail, 5 Neb., 194. 

The judgment in question was simply for costs, there 
being no dismissal of the case, as there ought to have 
been on the verdict of the jury in favor of the defend- 
ant. 

The order of the district court dismissing the formal 
appeal was therefore right, and is affirmed. 


JUDGMENT AFFIRMED. 


Tuomas Heenan, ASSIGNEE, PLAINTIFF IN ERROR, V. 
JosEPH S. HoaGLanD, SHERIFF, AND OTHERS, DEFEND- 
ANTS IN ERROR. 


1. Assignment for the benefit of Creditors: How ExE- 
cuTED. Deeds of assignment of both real and personal prop- 
erty for the benefit of creditors, to be valid as against the cred- 
itors of the assignor, must be executed in the manner of deeds 
of real estate, as required by sec. 1, ch. 61, Gen. Stat., 872. 


MUST BE RECORDED. Toconvey the property as against 
the creditors of the assignor, the deed of assignment must be 
recorded within thirty days after its execution. 
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RECORD WITHOUT ACKNOWLEDGMENT YOID. The 
record of an unacknowledged deed of assignment is a nullity, 
furnishing no protection to the assignee as against the creditors 
of the assignor. 


Error to the district court of Lancaster county. 


Heelan, the assignee of Grant, was in possession and 
claiming title to certain personal property, under a 
deed of assignment made by Grant to him “for the 
benefit of creditors.” Hoagland, as sheriff, levied upon 
the same by virtue of several executions and attach- 
ments sued out by creditors of Grant, and took the 
property into his possession. Heelan then brought an 
action for the conversion of said property against the 
sheriff and sureties on his bond, and upon a trial be- 
fore Pounp, J., the defendants had judgment, and 
Heelan brought the cause here for review on a petition 
in error. 


M. H. Sessions, for plaintiff in error. 


The act of 1877 did not require an assignment to be 
acknowledged,’and the right of the debtor to make an 
assignment, after the passage of that act, remained 
precisely as before, excepting when it was altered by 
the statute; you cannot attach other conditions to its 
validity than those expressly imposed by the statute 
regulating the same. It is sought to attach the results 
of other legislation upon other and different subjects 
to the legislation respecting assignments, and thereby 
defeat assignments honestly made of all the assignor’s 
property for the benefit of all his creditors. To thus 
hold would be in direct violation of the spirit and in- 
tent of said act, and would be giving the creditors 
preferences instead of preventing the same, and take 
the property from the custody of the law and the court, 
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where the law now places it for the benefit-of all the 
creditors. Wright v. Thomas, “The Reporter,” May 26, 
1880, 670. Heckman v. Messinger, 49 Pa. St., 465. 
Beck ». Parker, 65 Pa. St., 262. Wetmore v. Husly, 51 
Mo., 171. 


Harwood ¢ Ames and Burr ¢ Kelley, for defendants 
in error, cited Hooker v. Hammill, 7 Neb., 231. Britton 
v. Lorenz, 45 N. Y.,51. Hardman v. Bowen, 39 N. Y., 
196. 


Lake, J. 


Our decision in this case must turn upon the answer 
to be given to the question whether the deed of assign- 
ment under which Heelan held the property at the 
time of the levy by the sheriff was a valid instrument 
as against the creditors of the assignor. 

The assignment deals with real and personal prop- 
erty, and must necessarily stand or fall as to both. As 
to the lands mentioned therein, it is clearly defective 
as a conveyance, for want of an acknowledgment by 
the assignor. Section 1, ch. 61, Gen. Stat., 872, pro- - 
vides that: “Deeds of real estate or of any interest 
therein, except leases for one year or for a Jess time, 
must be signed by the grantor, being of lawful age, in 
the presence of at least one competent witness, who 
shall subscribe his name as a witness thereto, and be 
acknowledged or proved and recorded as directed in 
this chapter.” Section 46 of the same chapter pro- 
vides that: “The term ‘deed,’ as used in this chapter, 
shall be construed to embrace every instrument in 
writing by which any real estate or interest therein is 
* ereated, aliened, mortgaged, or assigned,” etc. Sec- 
tion 17 declares that such written instruments “shall 
not be deemed lawfully recorded unless they have been 
previously acknowledged ;” and section 2 that: “The 

35 
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grantor must acknowledge the instrument to be his 
voluntary act and deed.” From this it seems clear 
that the want of the assignor’s acknowledgment is fatal 
to both the execution and the record of the instrument 
under which Heelan claims the property. 

These several provisions are in nowise affected by 
the act of Feb. 19th, 1877, Session Laws, 24, relative 
“to voluntary assignments for the benefit of creditors,” 
save in the matter of recording. As to al] the formal- 
ities of the conveyance, it is silent, leaving them to be 
governed by the law as it previously stood. Butas to 
the recording, the seventh section requires this to be 
done “within thirty days after the execution thereof,” 
but, if not recorded within that time, the instrument 
“shall be considered null and void, as against any of the 
creditors of the assignor and subsequent bona fide pur- 
chasers without notice.” 

This instrument, therefore, was not entitled to a 
place on the records for want of an acknowledgment; 
and the formal entry of it upon the record book, 
whether the proper one for deeds of assignment or not, 
was a nullity, and left the property liable to seizure on 
execution, at the instance of creditors of the assignor, 
just the same as if no assignment had been attempted. 
The defendant in error, when he lévied on the prop- 
erty, represented those creditors, and he was entitled 
to hold and dispose of it for their benefit. We dis- 
cover no error in the record, and the judgment of the 
district court must be affirmed, 


JUDGMENT AFFIRMED. 


JULY TERM, 1880. 515 


McCormick v. Demary,] 


C. H. & L. J. McCormick, PLAINTIFFS IN ERROR, V. C. 8. 
DEMARY, DEFENDANT IN ERROR. 


1. Master and Servant: DISCHARGE FROM EMPLOYMENT: IN- 
TOXICATION A JUSTIFIABLE GROUND. A master has the right, 
independently of an agreement to that effect, to discharge his 
hired servant when, by intoxication, he unfits himself for the 
full and proper performance of all his duties. 


2. Evidence: LETTERS FROM AGENT, AND CONVERSATIONS HAD 
WITH HIM, COMPETENT AGAINST THE PRINCIPAL, Letters 
written by the authorized agent of the employer, and conver- 
sations had with him on the subject of the employment, are 
competent evidence against the principal to prove the contract. 


Enzor to the district court of Cuming county. Tried 
below before Barnes, J. Verdict and judgment for 
plaintiff, and the McCormicks, who were defendants, 
come here upon a petition in error. 


Orawford ¢ MeLaughlin, for plaintiffs.in error, cited 
2 Parsons’ Contracts, 35, and note f, 5th ed. Wilson v. 
Church, 8 Cent. Law Journ., 440. Sutherland v. Wyer, 
67 Maine, 64. Howard v. Daly, 61 N. Y., 362. 


R. F. Stevenson, for defendant in error, cited Hunt- 
ington v. O. ¢ L. C. R. R., 7 Am. Law Reg. (N. 8), 
148. Fowler v. Armour, 24 Ala., 194. Thompson v. 
Wood, 1 Hilton, 98. Taylor v. Read, 4 Paige, 572. 
Costigan v. Mohawk R. R. Co., 2 Denio, 616. Gordon 
v. Brewster, 7 Wis., 355. 18 Eng. C. L.,444. 2 East., 
145. 2 Eng. C. L., 354. 


Laks, J. 


The petition in this case was framed as for the re- 
covery of wages due on a contract of hiring. In real- 
ity, however, it was for the recovery of damages occa- 
sioned by an alleged breach of such contract by the 
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employer, and the trial was conducted mainly upon 
this theory. 

In the answer, the hiring and discharge are substan- 
tially admitted as alleged in the petition. The dis- 
charge from employment, however, is justified on the 
ground that Demary first broke the contract by using 
intoxicating drinks. And, as an additional defense, it 
is alleged that at the time of the discharge the parties 
had an amicable final settlement of the whole matter. 
These defenses are put in issue by the reply. 

As to the alleged agreement to abstain from the use 
of intoxicating liquors whileso employed, the evidence 
is not clear nor at all satisfactory. But that Demary 
did, at various times while in the service of his em- 
ployers, use them to excess, and so as to unfit himself 
in a measure for the proper performance of his duties, 
is, we think, overwhelmingly established by the evi- 
dence. 

It is wholly immaterial, however, whether the con- 
tract contained such a provision or not, for it is un- 
questionably the right of an employer, independently 
of any agreement to that effect, to discharge a hired 
servant who, by intoxication, unfits himself in any de- 
gree for the full and proper performance of all his 
duties. We are of the opinion that the discharge was 
fully justified by the evidence, and that the verdict 
ought to be set aside. 

It is claimed that the court erred in the admission 
in evidence of a letter written by H. R. Gould, the 
general agent of the defendants, to the plaintiff. 
There was no error in this. The letter was material 
aud competent, as tending to make morc definite, what 
perhaps already sufficiently appeared, that the agreed 
wages were thirty-five dollars per month. And the 
same is true of the next objection, which relates to a 
cunversation on the subject of the employment that 
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took place between the plaintiff and said Gould. This 
man Gould was the general agent of the defendants 
for the sale of their machinery in Northern Nebraska, 
and was authorized to employ servants for them in 
carrying on the business. Whatever he did in and 
about the business was the same as if: done personally 
by the McCormicks themselves. This conversation, 
therefore, was clearly admissible. 

Several other errors are assigned, concerning the 
admission and rejection of testimony, but as they are 
quite unimportant and of no special interest, we shall 
omit to notice them here. 


REVERSED AND REMANDED. 


WILiiaM GRAHAM, PLAINTIFF IN ERROR, V: JOHN 
HARTNETT, DEFENDANT IN ERROR. 


1. Public Road: ESTABLISHMENT OF BY DEDICATION. The 
public may acquire.by dedication from the owner an easement 
in land for the purpose of travel. 


2. ASSENT OF OWNER NECESSARY. But to estab- 
lish the existence of a public road in this manner, the clear 
assent of the owner in some way to such use of his land is nec- 
essary. : 

8. If acts alone of the owner be relied on to 


prove it, they must be such as to clearly manifest an intention 


Norz.— Where the location of a county road over the locus in quo 
is plead in justification of an alleged trespass, it is necessary that the 
preliminary jurisdictional steps in the location of such road be estab- 
lished, or the defense will fail. Robinson v. Mathwick, 6 Neb., 253, 
Doody v. Vaughn, 7 Neb., 81. A dedication is the act of devoting 
or giving property for some proper object, in such manner as to con- 
clude the owner. It may be made by parol, and may be presumed 
by lapse of time. The State v. Otoe County, 6 Neb., 188—Rep. 
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to dedicate, and the public must have so acted with reference to 
it as to indicate an acceptance thereof. 


ha 


The building of a bridge by the county on a 
road leading to and across the plaintiff’s land, he not being 
either by word or deed connected therewith, is no proof against 
him of dedication. 


ESTABLISHMENT .OF BY USER. The existence of a legal 
public road over the premises of a private person may be shown 
by user alone, but in such case the user must have been with the 
knowledge of the owner, and have continued the length of 
time necessary to bar an action to recover the title to land. 
This rule, however, does not apply when the user is of wild 
uninclosed prairie land. 


x 


= 


: EVIDENCE: ADMISSION. Anentry in the county com- 
missioners’ record, purporting to be a statement to the county 
clerk that the owner of land, for a stated consideration, had 
agreed to release the county from the payment of damages 
awarded him for locating a public road across his land, is not 
competent evidence against him, without showing that he either 
made or authorized the statement. 


= 


Practice in Supreme Court: ASSIGNMENT OF ERROR, 
An assignment in error ‘that the court erred in admitting the 
testimony’ of the witnesses (naming them), when objection 
was made to only a portion of such testimony, is too indefinite 
to be noticed. The particular portions of the testimony aimed 
at should be pointed out with yensonable certainty. 


@ 


Charge of Jury: Fact UNPROVED. Where there is no evi- 
dence warranting the finding of a material fact, it is not error 
for the judge, in charging the jury, to say or to assume that 
such fact is unproved. 


THIs was an action brought by Hartnett against 
Graham, in the district court of Dakota county, for 
trespass on land belonging to Hartnett. Graham jus- 
tified by setting up in his answer that “at the time of 
said alleged trespass there was a common and public 
highway over said premises, and on. and over which 
all persons had a right to pass, and that defendant 
with his stock did pass over the same, as he had aright 
to do, doing no unnecessary damage; and because the 
fence thereon obstructed the same he and one Patrick 
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Reilly did remove said obstructions thereon.” Reply 
denying that there was a public highway over said 
land, ete. Trial had before Savacz, J., sitting for 
Barnes, J. Verdict for Hartnett for $49.40. Judg- 
ment on verdict. Exceptions by Graham, who brought 
the cause here on a petition in error. 


Tsaae Powers, Jr.,and Thomas L. Griffey, for plain- 
tiff in error. 


- Dedication by parol is sufficient to establish a public 
highway. 15 Ind., 201. 9 Wis., 240. 27 Iowa, 15. 
19 Conn., 250. And length of time is not material. 
1 Oregon, 59. 6 Mich.,176. Continued use with the 
consent of the owner is proof of dedication. 8 Ind., 
219. 22 Cal., 546. And use by the public is evidence 
of acceptance. 29 Conn., 157. 16 Ind., 451. And 
when so accepted and used the owner and all claiming 
under him are estopped from asserting any right in- 
consistent with such use. 42 Me.,9. 2 Wash., 456. 
6 Peters, 438. 19 Pick., 404. 6 Vt., 855. 2 Dillon 
on Mun. Cor., sec. 491, and cases cited. And whether 
or not the evidence offered by the defendant in the 
court below was sufficient to establish a dedication, it 
tended to prove that fact, and should have been sub- 
mitted to the jury, and it was error in the court to rule 
it out. Cemetery Ass’n v. Messinger, 14 Kan., 316. 58 
Ml., 483. 


Joy ¢ Wright, for defendant in error. 


There was no offer to prove the user by the public 
of this road for more than six years. The limitation 
of actions to recover real property in Nebraska is ten 
years. The general rule is that to establish a highway 
by prescription, there must have been a general, unin- 
terrupted use of the same as such by the public under 
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a claim of right for a period equal to that for the lim- 
itation of real actions. Washb. on Easement, 2d Ed., 
177, and cases cited. State v. Tucker, 36 Iowa, 485. 
State v. Green, 41 Iowa, 693. 7 Cent. Law Jour., 123. 
73 Pa. St.,109. Parker v. Foote, 19 Wend., 309. 

A dedication of land to public use, as for a highway, 
cannot be established by mere occupancy alone. It 
must be shown that the occupancy or use was with the 
knowledge and acquiescence of the land owner for the 
full period fixed by the statute of limitations of real 
actions. Onstott v. Murray, 22 Towa, 457. Manderschid 
v. Dubuque, 29 Iowa, 73. Daniels v. R. R. Co., 85 
Towa, 129. 

There being no proof whatever offered that the pub- 
lic used this road under permission granted by plain- 
tiff, no evidence that the public accepted it doing any 
work upon it, and no proof offered that plaintiff ever 
knew that the public claimed a highway upon his land 
where the same was fenced, there could be no highway 
by prescription or dedication, and the testimony offered 
did not tend to prove any of these necessary facts. 
State v. Green, 41 Iowa, 698. State v. Crow, 30 Iowa, 
258. State v. Gould, 40 Iowa, 372. 


Lakg, J. 


The plaintiff in error, who was the defendant in the 
district court, having admitted substantially the acts 
constituting the alleged trespass, was bound to prove 
on the trial, in order to prevent a recovery of dam- 
ages, that the locus in quo was a legal public road, as 
claimed in his answer. This, we think, he failed most 
signally to do, and we are now to inquire whether 
this failure was, as he claims, caused by erroneous rul- 
ings of the court against him. 

It appears that this portion of the plaintiff’s land, 
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until quite recently, had never been inclosed, and was 
wild, uncultivated prairie; that for several years 
there had been along near the south line thereof a 
traveled way, known as the “slough road.” It does 
not appear, however, that this road, as traveled, fol- 
lowed any specified line, or was confined within any 
defined limits, until after the plaintiff fenced his land 
early in the summer of the year 1878, when he left 
uninclosed, along the section line, a strip about thirty 
feet wide, as the adjoining proprietor on the south of 
him had previously done, whereby he sought to con- 
fine the travel within sixty feet, the usual width of an 
ordinary county road. 

As we understand them, counsel do not claim that 
they offered testimony adequate to prove that the 
requisite statutory steps to make this road, as traveled 
before it was thus fenced out, a legal highway, had 
ever been taken, but they do claim that they offered 
_ evidence, which the court rejected, from which the 
jury would have been justified in finding that it had 
become such by dedication to public use. That the 
public may acquire by dedication from the owner an 
easement in land for the purpose of travel is too well 
settled to be questioned, and is not questioned here. 
But, as was said by the supreme court of the United 
States in Irwin v. Dizon et. al.,9 How., 10: “ The idea 
of a dedication to the public of a use of land for a 
public road must rest on the clear assent of the owner 
in some way to such dedication.” Where, however, 
acts alone are relied on to prove it, they must be such 
as to clearly manifest an intention to dedicate, and the 
public must have acted upon them in a manner indi- 
cating an acceptance thereof. Gwynn v. Homan, 15 
Ind., 201. Trickey v. Schlader, 52 Ill., 78. 

But where it is sought to show the existence of a 
legal public road by user alone it must have been with 
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the knowledge of the owner, and have continued the 
length of time necessary to bar an action to recover 
the title to land, which in this state is ten years. 
Manderschid v. Dubuque, 29 Ia., 78. Daniels v. R. R. 
Co., 35 Id., 129. This rule, however, does not apply 
when, as in this case, the user is of wild, uninclosed 
prairie land. State v. KC gg CR. R. Oo., 45 Id, 
139. Therefore, the exclusion of the proposed testi- 
mony of the witness Riley and others to show user was 
not error, there being no acts nor declarations by 
Hartnett indicating an intention on his part perma- 
nently to surrender the track or tracks as traveled to 
public use. 

Another of the alleged errors is the exclusion from 
the jury of certain records kept by the county com- 
missioners. The first of these records recited the ac- 
tion of the commissioners concerning the building of 
a bridge and grading the approaches to it, ‘‘so as to 
make a good passable road * * * * across the 
slough near the mouth of Pigeon creek.” The bridge, 
as this record discloses, was built, accepted by the 
commissioners, and paid for; but as to the “approach- 
es,” nothing beyond the letting of the contract appears. 

There is nothing in the evidence from which it can 
possibly be gathered that this bridge bore any relation 
to the road leading across Hartnett’s land, except the 
occasional use of the term “slough road,” which is 
also the term used in the county record. However, 
conceding it to have been on that thoroughfare, neither 
the bridge, nor the “‘ approaches,” nor any part thereof, 
were shown to have been at the point of dispute, nor 
indeed on any part of Hartnett’s land. 

But even if the use of the traveled track at the point 
of dispute were necessary to the enjoyment of the 
bridge as intended by the commissioners, there was no 
evidence, either given or offered, connecting Hartnett, 
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by word or deed, with this expenditure of public funds. 
This record, therefore, tended in no way to prove ded- 
ication, and was properly rejected as wholly immate- 
rial to the issue being tried. 

The other rejected record was in these words: 
“W.C. McBeath, Clerk. In the matter of damages 
allowed John Hartnett on his claim for the location of 
the slough road, he, the said Hartnett, agreed not to 
accept the amount, ten dollars, allowed him, on con- 
dition that the road be made passable for ordinary. 
travel.” 

Admitting that this refers to the same John Hart- 
nett whose land is now the subject of controversy— 
which, however, is not affirmatively shown—we fail to 
see any reason why he should be affected by it. It 
purports to be the copy of a statement to the county 
clerk of a fact which may or may not have been well 
founded. Of itself, it was not evidence against Hart- 
nett, nor could it be made so except by showing that 
he either made or authorized it. The court did not 
err in excluding it. 

One of the assignments of error is, ‘‘That the court 
erred in admitting the testimony of G. W. Obershotte 
and G. C. Granger, offered by the said Hartnett at the 
said trial.” This is too indefinite to be regarded, as 
much of the testimony of these witnesses was admit- 
ted without objection. This point, however, is not 
noticed by counsel in their brief, and probably was not 
relied on. 

The only other objection to be noticed is that made 
to the first instruction to the jury, which was based 
upon the assumption by the court that Graham had 
wholly failed in his attempt to justify the acts of al- 
leged trespass admitted in his answer. The jury were 
told, in substance, that the only question for them to 
settle was the amount of damages the plaintiff had sus- 
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tained in consequence of said illegal acts. In this there 
was no error, for the evidence, or rather the want of 
evidence, on the part of the defendant below fully jus- 
tified this assumption. 


JUDGMENT AFFIRMED. 


Lawrence A. RYAN, PLAINTIFF IN ERROR, V. THE STATE 
Bank or NEBRASKA, DEFENDANT IN ERROR. 


1. Pleading: PETITION: DEMURRER. In an action on an offi- 
cial bond the failure to attach a copy of the instrument to the 
petition is not ground of demurrer, and can be reached only by 
motion. 


2. : COPY OF INSTRUMENT SUED ON. The code does not 
make the copy of an instrument sued on indispensable to a good 
petition. The rule requiring such copy has its exceptions, one 
of which is, that when it is shown in the pleading that because 
of the loss or destruction of the original a copy cannot be ob- 
tained, it may be omitted. 


SUFFICIENCY OF AVERMENTS. Ina petition to recover 
for damages occasioned by the neglect of the clerk of a district 
court to properly enter a transcript of judgment on the judg- 
ment record, so as to create a lien on real estate of the defend- 
ant, it is not necessary to allege that an execution has been 
issued on the judgment, and returned unsatisfied for want of 
property whereon to levy, but an allegation showing that the 
defendant owned no other property than that on which the lien 
was sought, and that owing to such neglect this bas become 
lost to him, is sufficient. 


4. Clerk of District Court: 18 NEGLECT TO RECORD TRANS- 
CRIPT OF JUDGMENT: OF THE PROOF REQUIRED. To prove 
the neglect of the clerk of a district court to enter a transcript 
of judgment filed in his office on the judgment record go as to 
make the judgment a lien on real estate, it is necessary to show 
that he was requested to do so. Such request, however, will 
be conclusively shown by the fact of his having entered it, 
on its delivery for that purpose, although so defectively as to 
defeat the object sought. 


5. Terms of Probate (County) Courts: THEIR DURATION: 
STATUTE CONSTRUED. The terms of probate (county) courts, 
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as fixed by statute, commence on the first Monday and continue 
to and include the third Monday of each calendar month. As 
a general rule the use of the word ‘‘until,’’ in a statute, as ina 
contract, should be taken as implying an intention to exclude 
the day to which it refers. But this rule must yield when it is 
manifest from the statute itself that the intention was to in- 
clude it. 


> 


Evidence. The pleadings and judgment in the action wherein 
an injunction against the sale of real estate under execution is- 
sued are competent evidence to show the grounds on which the 
sale was enjoined. 


7. Practice: JoInT ACTION: JUDGMENT. On the trial of a joint 
action against the principal and sureties on an official bond, the 
judgment may be against any number of the defendants, as the 
testimony warrants, But several actions on such bond cannot 
be maintained. 


8. : PROOF OF EXECUTION OF BOND NOT NECESSARY AS 
AGAINST THE OFFICER. In such joint action for official negli- 
gence, a recovery may be had against the officer alone without 
proof of the execution of the bond. 

9. Error without Prejudice: NO CAUSE FOR REVERSING 


JUDGMENT. The refusal of the court to give the jury asuitable 
instruction, when it is clear that such refusal could not possi- 
bly have prejudiced the party tendering it, is no cause for re- 
versing the judgment. ; 


Error to the district court of Richardson county. 
Tried below before WezavzER, J., who rendered judg- 
ment on the verdict of a jury against Ryan, one of the 
defendants there, for $580.96 and costs of suit. Fur- 
ther facts appear in the opinion. 


Schoenheit g Thomas, for plaintiff in error, cited 
Monigomery v. Henry, 10 Mich., 19. Aucker v. Adams, 
23-Ohio State, 548. Eaton v. Bartscherer, 5 Neb., 469. 
An allegation that Hall had no property is no excuse 
for not issuing execution. Dunlevy v. Tallmadge, 32 
N. Y., 457. Before the bank could recover in this ac- 
tion, it was incumbent upon it to prove not only that 
Ryan had neglected to enter the judgment on the judg- 
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ment record, but also that such neglect was the cause 
of the damage sustained by plaintiff The burden of 
proof is of course on the plaintiff. Lyman v. Edgerton, 
29 Vt., 305. Blossom v. Barry, 1 Lans.,190. Section 
18, Gen. Stat., 267, makes it the duty of the person 
who files the transcript to see that the judgment is en- 
tered on the judgment record, and that the clerk is 
made simply his agent for that purpose. Ridgway’s 
Appeal, 15 Pa. St., 177. The district court erred in 
admitting in evidence the record of the judgment ob- 
tained in the probate court by the State Bank against 
William Hall. That judgment was rendered on the 
third Monday in the month, and after the term of that 
court had closed, and it was therefore absolutely void. 
In order to charge the clerk in this case for breach of 
duty, it was incumbent upon the plaintiff to show a 
valid judgment. Putnam v. Traeger, 66 Ill., 89. As 
the statute provided that the term should continue un- 
til the third Monday, and no longer, the term must 
have ended at the last moment of the preceding day, 
and the court could not render judgment on the third 
Monday. People v. Walker, 17 N. Y., 502. The word 
until ordinarily excludes the day to which it relates, 
Kendall v. Kingsley, 120 Mass., 94. King v. Stephens, 
5 East., 244, 250. Blake v. Crowninshield, 9 N. H., 304. 
Ewing v. Bailey, 4 Scam., 420. 


J. H. Broady and Isham Reavis, for defendant in 
error, cited Marshall v. The State, 8 Blackf., 162. Peo- 
ple v. Clingan, 5 Cal., 889. Hesse v. Mann, 40 Wis., 
560. Green v. Garrington, 16 Ohio State, 548. 4 Cent. 
Law Journal, 449. 


Lakes, J. 


The action below was brought by the bank to re- 
cover from the plaintiff in error, and other co-defend- 
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ants alleged to have been sureties on his official bond, 
for damages occasioned by his neglect properly to 
enter upon the judgment record and index of the dis- 
trict court of which he was clerk a transcript of a 
judgment rendered by the probate court of Richard- 
son county in favor of said bank, and against William 
Hall and others, so as to bind the real estate of said 
Hall as against subsequent purchasers. , 

The first of the alleged errors relates to the peti- 
tion, which it is claimed was demurrable for the fol- 
lowing reasons: 1. That no copy of the bond sued on 
was attached to it, as is required by sec. 124 of the 
code. 2. That it is not stated “how or in what man- 
ner ” the loss to the bank “was brought about.” 3. 
That it is not alleged that an execution had been is- 
sued on the judgment and “returned nulla bona.” 

These objections are all untenable. In ‘the first 
place the failure to attach to the petition a copy of the 
bond could not in any event be reached by demurrer, 
but only by motion. Besides, it should be remem- 
bered that the code does not make such copy indispen- 
sable to a good petition. This rule has its exceptions, 
one of which is that where it is impossible to obtain a 
copy because of the loss or destruction of the origi- 
nal it will not be required. Exceptions of this sort 
are contemplated by the last clause of the section just 
referred to, which declares that, if a copy be “ not so 
attached and filed, the reason therefor must be shown 
in the pleading.” (Gen. Stat., 543]. This petition is 
within the exception, it being alleged that the bond in 
question “has been lost and cannot be found,” al- 
though repeated and diligent searches had been made 
therefor. 

As to how the loss to the bank “was brought 
about ” the petition is sufficiently full to show that by 
reason of. the neglect of the clerk to do his duty con- 
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cerning said transcript the lien of the bank’s judgment 
upon Hall’s land was defeated by a sale to a subse- 
quent purchaser. In addition to this it is alleged that 
the land in question was of more than sufficient value 
to satisfy the judgment, and that “at no time since 
the rendition of said judgment” has said Hall ‘“ had 
or owned any property of any description out of 
which to make said judgment, or any part thereof, 
except the said real estate.” And this last averment 
furnishes a sufficient answer to the third point, show- 
ing as it does, that the issuing of an execution would 
have been but an idle ceremony, as nothing could pos- 
sibly have been realized under it. We consider the 
petition clearly sufficient to support the judgment, 
and consequently to withstand a general demurrer. 
If more particularity or certainty were deemed essen- 
tial to the defense the supposed defect should have 
been presented to the court by motion, as directed by 
the last clause of sec. 125 of the code of civil proce- 
dure. [Gen. Stat., 543.] Lash v. Christie, 4 Neb., 262. 

Several of the alleged errors rest upon the assump- 
tion that it was not proved that the clerk was request- 
ed to enter this transcript on the judgment record. It 
is probably true that, taking the oral testimony alone, 
there was no sufficient evidence of such request. The 
only witness upon this point was the president of the 
bank, who could only swear that he took the transcript 
to the clerk’s office for the purpose of having it so 
entered, delivered it to the clerk or his deputy, and 
paid fifty cents, the customary fee for such service, 
But taking this together with the fact disclosed by the 
judgment record, that a defective entry of this identi- 
cal transcript was made by the deputy clerk on the 
day of its presentation, and there is no want of evi- 
dence in this particular. The taking of the fee and 
the erroneous entry place this matter beyond question. 
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Another assumption under which it is contended 
that certain testimony was erroneously admitted is 
that the judgment of the probate court having been 
rendered on the third Monday of the month was void. 
Counsel claim that this results from a proper construc- 
tion of the following provision in the act concerning 
probate courts, by which the commencement and du- 
ration of the -regular terms are fixed, viz.: “It shall 
be the duty of the probate judge in each county to 
hold regular terms of the probate court at his office at 
the county seat, commencing at nine o’clock a.M. on 
the first Monday of each calendar month, for the trial 
of such civil actions brought before such court as are 
not cognizable before a justice of the peace. Such 
regular term shall be deemed to be open, without any 
formal adjournment thereof, until the third Monday 
of the same month, when all causes not then finally 
determined shall be continued by such court to the 
next regular term. [Gen. Stat., 265, sec. 7.] 

By the construction here contended for it will be 
seen that the term could not continue beyond the 
Saturday immediately preceding the third Monday of 
the month, after which time no judicial act, not even 
an order continuing the causes undisposed of, could 
be done in term cases, except rendering judgments by 
confession, as specially provided in the last clause of 
said section. But we are not prepared to so hold, al- 
though fully recognizing the fact that in the computa- 
tion of time the use of the word “ until” must be ta- 
ken as implying an intention to exclude the day to 
which it refers. We think there is ample evidence in 
the section itself to show that the legislature intended 
to make the third Monday a term day. 

It will hardly be questioned, we think, that the 
words “when” and “then” in the second sentence 
refer to the term “third Monday” in the preceding 

36 
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clause. If-this be so, then as these words are used 
only to designate the particular time when the court 
must ascertain what causes remain undetermined, and 
to order their continuance, which must be done before 

- the term ends, the conclusion seems to be irresistible 
that the “third Monday” must be considered the last 
day of the term. 

In the case of The People v. Walker et al., 17 N. Y., 
502, in which the court, in construing an act of the 
legislature extending the charter of a bank “until the 
first day of January,” held that the charter expired on 
the 81st of December, this language is used: “The 
word until is very frequently employed in a sense ex- 
cluding the day named, and that is its most obvious 
meaning, though it must be conceded that a very slight 
matter in the context would be sufficient to give it a 
different and inclusive sense.” And in Kendall v. 
Kingsley, 120 Mass., 94, it was distinctly held that this 
general rule of exclusion, as applied to the word “un- 
til,”’ “must yield to the intention of the parties, appa- 
rent upon the face of the whole instrument, as applied 
to the subject matter,” and decided that an assign- 
ment, executed on the 81st of August, “of all rents 
due and coming due to me until October Ist,” from a 
tenant whose rent was payable on the first day of each 
month, included the payment due October Ist. Other 
cases to the same effect might be cited, but these will 
suffice to show that the rule of construction invoked 
on behalf of the plaintiff in error is not of universal 
application; that the effect to be given to this word 
“until,” whether found in a contract or in a statute, 
is the same, and in either case must depend upon the 
intention of those using it, as manifested by the con- 
text, and considered with reference to the subject to 
which it relates. 

, _ Another ruling relied on for error is one admitting 
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in evidence two executions, by which it was sought to 
satisfy said judgment by a sale of the land owned by 
Hall at the time of entering said transcript in the dis- 
trict court. The contention on this point is that there 
was no allegation in the petition to which this testi- 
mony was relevant. In this we think the counsel are 
niistaken, for there are at least two averments which 
these executions, and the returns thereon by the sher- 
iff, tended to support, viz.: That Hall had no goods 
or chattels gut of which the money could be made, and 
that the bank was enjoined from subjecting this land to 
its payment. And the pleadings and judgment in the 
case of Metz v. The State Bank, were properly admit- 
ted for the purpose of showing the grounds on which 
the order enjoining the sale of the land was based. 

It is claimed also that the court erred in charging 
the jury. By the first instruction complained of, the 
jury were told, in substance, that it was not necessary 
for the plaintifis, in order to recover against the de- 
fendant Ryan, to prove that he had given an official 
bond. The position of counsel on this point, as we 
understand them, being that where the petition states 
a cause of action against principal and sureties in a 
joint official bond, in order to warrant a recovery at 
all the proof must cover the entire ground of the com- 
plaint. We cannot so hold, nor does the case cited by 
counsel—Aucker v. Adams ¢ Ford, 23 Ohio St., 548— 
go so far. In that case the court, in construing secs. 
371 and 566 of the Ohio code, which are the same as 
secs. 429 and 643 of our code, held that in an action 
against the principal and sureties on the bond of a jus- 
tice of the peace, it was error for the court to render 
a several judgment against one of the defendants, leav- 
ing the action to proceed against the othera. The 
court also decided that a several action could not be 
maintained on suchabond. In the opinion, however, 
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we find this language, which fully accords with our 
view, that where, on the trial of such joint action, the 
evidence warrants it, the judgment may be against any 
number of the defendants: ‘“ When the subject mat- 
ter of the action is such that the plaintiff could not have 
prosecuted several actions, his only remedy being to 
demand a joint judgment in a joint action, he cannot 
have a several judgment against any of the defendants 
until the liability of each and all of the defendants has 
been determined upon final trial of all the issues in 
the case. Upon such final trial, if all the defendants 
are found to be liable, then judgment should be ren- 
dered against all, and if some only are found to be lia- 
ble, and others not, the judgment should be against 
those found to be liable, and in favor of those found to 
be not liable.” 

This petition doubtless shows a joint cause of action 
against all of the defendants; therefore, under the rule 
just stated, which we believe to be sound, a recovery 
against them all, or even against any of those named 
as sureties, would have required proof of all of its ma- 
terial allegations, including those showing the execu- 
tion and delivery of the bond. As to the sureties, the 
pétition, without the averments relative to the bond, 
stated no cause of action. Not so, however, as to the 
defendant Ryan. He was the principal in all these 
transactions, and it was his negligence that caused the 
injury complained of. His liability in nowise depended 
upon having given a bond; and if everything relating 
to that instrument had been omitted, or stricken from 
the petition, a good cause of action as against him 
would have remained. This being so, how can it be 
said that proof of the execution of the bond was essen- 
tial to the plaintiff's right to recover against the de- 
fendant Ryan? There was no error in this instruction, 
and necessarily none in that concerning the failure of 
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the bank to prove the contents of the bond, as it re- 
lated to matter not at all material, and could in nowise 
have affected the result as to the party now complain- 
ing. Had the other defendants, the alleged sureties, 

been defeated on the trial, and were they here, these 
questions concerning the execution and contents of the 
bond, which now are immaterial, would be pertinent 
subjects of inquiry. 

The fourth instruction given on behalf of the bank 
was certainly erroneous. It was in these words: “The 
jury are instructed that if the transcript of the judg- 
ment in the probate court was duly filed with the de- 
fendant Ryan, or his deputy, as alleged in the petition, 
to be entered on the records according to law for the 
purpose of becoming a lien on the lands of said Wil- 
liam Hall, and that Ryan’s fees for such purpose were 
paid, or he made no objection on account of fees, then 
the jury are instructed that the defendant L. A. Ryan 
did not do his official duty to properly index such 
judgment and enter it on the judgment record, and 
arrange the same alphabetically in such a way as to 
make it a lien on any land of said Hall.” 

In effect this instruction makes the secret ‘‘ purpose” 
alone of him who presented the transcript to the clerk 
sufficient to have required that officer to enter it at 
once upon the judgment record, and in this lies the 
error. If such entry were the only purpose for which 
a transcript could be legally filed with the clerk, the 
instruction might have been proper enough, but when 
that purpose could have been a simple filing in view 
of an appeal, or of proceedings in error, it was unwar- 
rantable, and but for the conclusive evidence of a proper 
request found in the record itself, as before shown, 
might have required a reversal of the judgment. The 
proof, however, being*such that the jury would not 
have been justified in finding the clerk ignorant of the 
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purpose for which he received the transcript, the error 
was not prejudicial, nor a sufficient cause for granting 
@ new trial. 

The record shows the tender of a suitable instruc- 
tion on this point by Ryan’s counsel, which the court 
refused, but inasmuch as the state of the proof had 
removed the matter of request from the field of contro- 
versy, no harm was done, and the alleged error should 
not be permitted to disturb the judgment. 


JUDGMENT AFFIRMED. 


Wittiam A. Know ton, aPPELLEE, v. Toomas Hawes 
AND OTHERS, APPELLANTS. 


Conveyance: CONSIDERATION: BONA FIDE PURCHASER: A 
father, after an obligation had been incurred, but before judg- 
ment, conveyed his real estate, worth more than $5,000, to 
his son, who had but little means, for an expressed consideration 
of $4,900 ; $300 being paid in cash, $250 in a span of horses, 
and $450 for labor alleged to have been previously performed, 
two unsecured notes, one for the sum of $1,000 payable in two 
years, and one for $2,000 payable in five years, and nine hun- 
dred dollars to be paid in certain mortgages. Held, on the tes- 
timony, that the son was not a bona fide purchaser of the land, 
and that it was liable for the payment of the judgment. 


AppgaL from the district court of Saline county. 
Tried below before Wzaver, J. The opinion states 
the case. 


Colby § Hazlett, for appellants. 


A person is not deprived of his power and dominion 
over his property by either indebtedness or insolvency, 
if he sells and disposes of it and applies the proceeds 
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in his discretion to his debts, his purchases, or his 
maintenance. 9 Ind., 344. 22 Ils., 661. Smith »v. 
Henry, 2 Bailey, 118. And then it appears that the 
validity of a transfer of property depends upon the 
intent of the debtor in making it, and not upon the 
question whether the creditor has a remedy or not. 
Grover v. Wakeman, 11 Wend., 187. Hyslop v. Clarke, 
14 John., 458. Wakeman v. Grover, 4 Paige, 23. An 
intent to hinder, delay, or defraud creditors can be in- 
ferred from the grantor being indebted at the time the 
conveyance is made, but a bona fide purchaser, for a 
valuable consideration, without notice, is protected if 
the purchase was made from the grantor. There 
must be notice of fraudulent intent. Tootle v. Dunn, 
6 Neb., 938. Hessing v. McCloskey, 37 Ills., 341. Lewis 
v. Kennedy, 8 Iowa, 58. Sisson v. Roath, 830 Conn., 15. 
If not proven as alleged, relief cannot be given, although 
the transaction was unfair. Kerr on Fraud and Mistake, 
382, 888, 884, and 889. Proof of transfer does not 
establish fraud; the debtor and grantee must engage 
in conspiracy to defraud the creditors. Bump on 
Fraud, 547. 


Hastings ¢ MeGintie, for appellee, cited Bump on 
Fraud, 98, 257,470. First National Bank v. Barileit, 
8 Neb., 319. Aultman v. Obermeyer, 6 Neb., 264. 
Glenn v. Glenn, 17 Iowa, 498. Haney v. Nugent, 18 
Wis., 288. 


MaxwELL, Cu. J. 


This is an action to set aside a conveyance from 
Thomas Hawes and wife to John Hawes, which is al- 
leged to be fraudulent as to creditors. 

The petition alleges in substance that at the April, 
1878, term of the district court for Saline county, the 

plaintiff recovered a judgment against Thomas Hawes 
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and W. P. Grantham for the sum of $420.29. That 
an execution was duly issued on said judgment, and 
delivered to the sheriff of said county, and returned 
wholly unsatisfied; that after the obligation was in- 
curred upon which said judgment was recovered, but 
before the rendition of the same, Thomas Hawes con- 
veyed certain real estate in said county belonging to 
him to his son John Hawes for an alleged considera- 
tion of $4,000, but that said John Hawes did not pur- 
chase said real estate in good faith, but said convey- 
ance was made for the purpose of delaying and de- 
frauding the creditors of said Thomas Hawes. Issues 
were made up and the cause tried at the April, 1879, 
term of said court, and judgment rendered in favor of 
the plaintiff The defendants appeal to this court. 

It appears from the bill of exceptions that the de- 
fendant John Hawes, prior to the alleged purchase of 
the land in question, was possessed of but little means; 
that there were 850 acres of the land in dispute, and 
that it was of the value of $5250; that he gave his 
father $300 in cash, a team valued at $250, and re- 
ceived a credit of $450 for labor performed, although 
_ neither the father nor son state definitely or in what 
manner it was performed. It also appears that the 
son gave the father two unsecured notes—one for 
$1,000, payable in two years, and one for $2,000, pay- 
able in five years from date, and that he assumed the 
payment of certain mortgages on the land amounting 
in the aggregate to the sum of $900. The question to 
be determined is, whether or not the son is a bona Jide 
purchaser of the lands in question, And in our opin- 
ion the testimony shows that he is not. It is pretty 
clear that the transaction was a family arrangement to 
prevent the property from being applied to the pay- ° 
ment of the father’s debt. The rights of a bona fide pur- 
chaser, even if a member of the debtor’s family, will 
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be protected when it is clear that the transaction was 
entered into in good faith and without any design to 
prevent the application of the debtor’s property to the 
payment of his debts. But such transactions will be 
scrutinized very closely to see that they are not used 
as a cover for fraud. As there is no error in the rec- 
ord, the judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


In toe Matrer oF THE APPLICATION oF MoLLIE HALn 


FoR A Writ oF HaBeEas Corpus. 


Cities of the Second Class: CONSTRUCTION OF STATUTES. 
The city of L., a city of the second class, having lawful au- 
thority, passed an ordinance to suppress houses of prostitution. 
While this ordinance was in full force a new law for the gov- 
ernment of cities of the second class was passed containing 
authority to the city council to ‘restrain, prohibit, and sup- 
press? houses of prostitution, and the former act was repealed 
without a saving clause. Held, That the new act did not re- 
peal existing ordinances. 


OnieinaL petition for a writ of habeas corpus. 

D. G. Courtnay and J. L. Caldwell, for the petitioner. 
Burr ¢ Kelly, contra. . 

MaAxwELL, Ou. J. 


This is a petition for a writ of habeas corpus. It 
appears from the record that on the thirtieth day of 
September, 1880, the petitioner plead guilty in the 
police court of the city of Lincoln to a complaint, 
charging her with keeping a house of prostitution in 
that city, and was thereupon sentenced to pay a fine 


588 SUPREME COURT OF NEBRASKA, 
In Re Mollie Hall, 


of $10 and costs, and to stand committed until the 
same be paid. Upon a failure to pay the fine and 
costs she was committed to the city jail, and now asks 
to be released therefrom upon the ground that the 
ordinance under which she was convicted was null 
and void. 

The city of Lincoln was organized as a city of the 
second class under the provisions of the act “to in- 
corporate cities of the second class and to define their 
powers,” approved March 1, 1871, and acts amending 
the same [Gen. Stat., 137], and the ordinance under 
which the petitioner was convicted was passed by the 
city council while the above act was in force, and it is 
admitted by the attorneys for the petitioner that the 
ordinance in question was a valid ordinance from the 
time it took effect until the first day of September, 
1879, when it is alleged that it ceased to exist. The 
act “to provide for the organization, government, and 
powers of cities and villages,” approved March 1, 
1879, which took effect “from and after the first day 
of September, 1879” [Laws 1879, 193], repealed the 
act approved March 1, 1871, without a saving clause 
as to the ordinances then in existence, and the attor- 
neys for the petitioner now insist that such ordinances 
thereupon ceased to exist, although the new act con- 
tinues in force the power of the city council to pass 
ordinances “to restrain, prohibit, and suppress * * 
* houses of prostitution,” etc. 

The case differs from that of Zhe State v. McColl, 9 
Neb., 203, in this: that the new act is not in the exact 
language of the former statute. But the power of the 
city council to pass the ordinance in question has not 
for an instant ceased. There has been no attempt on 
the part of the legislature to repeal the law creating 
cities of the second class and destroy the organization 
of the same, It is true that a new act has taken the 
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place of the former, and continues the organization of 
such cities with new and modified powers. But this 
is very different from an entire repeal. The doctrine 
is well settled that a change in the form of govern- 
ment of a community does not ipso facto abrogate pre- 
existing laws. Trustees v. Hrie, 31 Penn. St., 515-17. 
In the case at bar a change has been made in the or- 
ganic law under which cities of the second class are 
organized, but this does not repeal existing ordinances 
while the power to pass the same continues to exist. 
The ordinance in question is therefore valid, and the 
writ must be denied. 


WRit DENIED. 


Henry WITTE, PLAINTIFF IN ERROR, V. Humpurey D. 
GILBERT, DEFENDANT IN ERROR. 


1. Practice in Supreme Court. A judgment was rendered 
in the district court on the second of June, 1879, and a transcript 
thereof and petition in error filed in the supreme court on the 
twenty-second day of June, 1880. To an answer of the statute 
of limitations, the plaintiff in error filed a reply alleging that 
he was of ‘unsound mind” for the space of two months or 
more after the rendition of the judgment. Held, That the tes- 
timony failed to establish the plea. 


2. Construction of Statutes. The words “unsound mind” 
are used in the statute in the same sense as the word ‘‘insane.”’ 


Error to the district court of Lancaster county. 


J. H. Foxworthy, A. J. Sawyer, and T. M. Marqueit, 
for plaintiff in error. 


Brown ¢ Marshall, for defendant in error. 
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Maxwe.., Cu. J. 


To the petition in error in this case the defendant filed 
an answer setting up the statute of limitations. To 
this answer the plaintiff filed a reply containing, jirst, 
a general denial; second, stating that “said plaintiff in 
error admits that judgment was rendered in the court 
below on June 2, 1879, and that the transcript was 
filed'in this court and summons in error issued on the 
twenty-second day of June, 1880, a few days more than 
a year from the date thereof, yet plaintiff in error says 
that he should not be barred from bringing this action 
into this court at this time, for the reason that since 
the second day of June, 1880, the said plaintiff in er- 
ror has been under legal disability, in this: That on 
or about the second day of June, 1879, and for at least 
two months or more thereafter, he was in a state of 
‘dementia,’ of unsound mind, and laboring under a 
state of mental aberration. And said plaintiff in error 
submits to this court that the limitation did not run 
in this action for the space of two months or more 
since the rendition of said judgment in said court be- 
low.” A reference was ordered to take the testimony 
offered by the parties, and a large amount of testimony 
taken, which is now submittedto the court. The act 
“to amend section one of an act entitled ‘An act to 
amend section five hundred and ninety of the code of 
civil procedure,’ ” approved February 15th, 1877, pro- 
vides that “no proceedings for reversing, vacating, or 
modifying judgments or final orders shall be com- 
menced unless within one year after the rendition of 
the judgment or making the final order complained of, 
or in case the person entitled to such proceedings be 
an infant, a person of unsound mind, or imprisoned, 
within one year as aforesaid exclusive of the time of 
such disability,” ete. [Laws 1877, 14.] The words 
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“unsound mind” are sometimes used indiscriminately 
to signify lunacy, which is periodical madness, but also 
adventitious insanity as distinguished from idiocy. 2 
Bouvier’s Law Dict., 627, and cases cited. The words 
are used in the statute in the same sense as insane. 
Being non compos—of unsound mind, are certain terms 
in the law, and import a total deprivation of sense. 
Ex parte Barnsly, 8 Atk., 168. Mulloy v. Ingalls, 4 
Neb., 115. But mere imbecility or weakness of mind, 
however great, is not insanity. There must be a total 
want of understanding. Jd. Inthe case at bar, the 
testimony entirely fails to establish the insanity of the 
plaintiff in error at the time stated, or at any time. 
The statute of limitations, therefore, is well pleaded 
and fully sustained by the proof. It follows that the 
action must be dismissed for want of jurisdiction. 


JUDGMENT ACCORDINGLY, 


Gurpon LEONARD, APPELLANT, V. BARTHOLOMEW Cox 
AND ELizaBeTH B. Cox, APPELLEES. 


1. Usury: EVIDENCE. On the case made, Held, That the proof 
failed to establish the defense of usury. 


2. To constitute usury, there must be a contract between 
the lender and borrower, by which the lender receives or re- 
serves a greater rate of interest than the maximum allowed by 


law. 


AppgaL by plaintiff from a decree of foreclosure 
granted in his favor, but for less than the amount 
claimed, in the district court of Lancaster county. 
Tried below before Pounn, J. 


Brown § Marshall, for appellant. 
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Mason ¢ Whedon, for appellees, 
MaxweLL, Cu. J. 


This is an action to foreclose a mortgage. The de- 
fense is usury. The court below, without a finding as 
to usury in the contract, rendered a decree in favor of 
the plaintiff for the balance of the principal due, with- 
out interest or costs. The plaintiff appeals to this 
court. It appears from the record that the plaintiff is 
a resident of Janesville, Wisconsin, and that the de- 
fendants are residents of this state; that about the first 
of May, 1876, the plaintiff, being in Lincoln, entered 
into a contract with the defendant, Bartholomew Cox, 
to loan him $1,500, to be secured by mortgage on real 
estate, for the term of one year, at 12 per cent interest, 
payable in advance, the money to be paid on receipt 
of the note and mortgage after the plaintiff’s return 
to Wisconsin. It also appears that the plaintiff re- 
turned home about the first of May of that year, and 
on the fifteenth day of that month received from the 
defendants the note and mortgage in question. The 
following is a copy of the note: 


$1701.50. Lincouty, Nzs., May 8, 1876. 
“One year after date, for value received, I promise 
to pay to the order of G. Leonard seventeen hundred 
and one 50-100 dollars, at Lincoln, with interest at 12 | 
per cent per annum from maturity until paid, together 
with a sum equal to ten per cent of said amount as 
attorney’s fees if action is brought on this note or on 
the mortgage to secure the same, or if the same is not 
paid when due. . 
. “ BarTHoLoMEew Cox.” 


The following sums were paid on the note, to-wit: 
June, 8, 1879, $400; Dec. 1, 1879, $400. The decree 
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appealed from was for the sum of $700. The money 
loaned was phid by the plaintiff to the defendant as 
follows: May 15, 1876, $800; May 19, 1876, $500; 
June 14, 1876, $200; the plaintiff stating that he was 
unable to obtain the full amount of the loan before 
the times stated. 

If it clearly appeared from the testimony that by 
the terms of the contract between the parties the 
money, or a part of it, was not to be paid by the 
plaintiff to the defendant until some time after the de- 
livery of the note and mortgage, while they were to 
draw interest from date, the contract would thereby 
be tainted with the vice of usury. But in our opin- 
ion the testimony entirely fails to show that such was 
the contract. The fact that the whole amount of 
money loaned was not, at the time of the delivery of 
the note and mortgage, paid, seems to have been 
caused from the inability of the mortgagee to procure 
it, and not from any contract that it should not be 
paid. So with regard to the date of the note and 
mortgage, the plaintiff swears positively that he had 
nothing to do with dating them May 8, 1876. And 
his testimony upon that point is not overcome by that 
on the part of the defendant. The burden of proving 
usury when denied, like any other defense, rests upon 
the party alleging the same. To constitute usury 
there must be a contract between the lender and the 
borrower, by which the lender receives or reserves & 
greater, rate of interest than the maximum allowed by 
law. Richards v. Kountze, 4 Neb., 205-6. Where 
this is proved it makes no difference whether the ex- 
cess was taken as a bonus, or is secured by any other 
corrupt agreement, device, or shift, the penalties at- 
tached to usury will be enforced. No question is 
made by the appellees as to 12 per cent interest nor 
the payment of the same in advance. The sole ques- 
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tion, therefore, is, does the evidence establish an usu- 
rious contract? and as in our opinion itefails to do so, 
the judgment of the district court is reversed, and a 
decree will be entered in this court for the face of the 
note, less the payments, together with interest on the 
amount due at 12 per cent, attorney’s fees, and costs 
of suit, and in default of payment that the mortgaged 
premises be sold. 


DEcREE ACCORDINGLY. 


Tue State or NeBRaskA, EX. REL. ELIZABETH Puit- 
Lips, v. ScHoou District No. 9, Nuckoiis County. 


School District Bonds. Certain citizens of an adjoinging state 
procured from a county superintendent the organization of a 
school district in this state, there being at the time but three 
legal voters therein and but three children of school age. At 
the first election one of said citizens was elected director and 
one treasurer of said district. The treasurer then removed to 
this state, and with the other officers called a special meeting of 
the district to vote $5000 in bonds of the district, no request 
signed by five legal voters of the district having been presented 
for that purpose, and no notice of the election being given. 
Held, That bonds thus issued were void even in the hands of 
an innocent purchaser. 


ORIGINAL application for mandamus. 


Brown § Marshall, for relator. 
Kaley Brothers, for respondent. 


Maxwe t, Cu. J. 


This is an application on notice for a peremptory 
writ of mandamus to compel the levy of a tax to pay 
certain bonds alleged to have been issued by school 
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district No. 9 of Nuckolls county. The application 
states “that on the second day of January, 1873, and 
for more than sixty days prior thereto, school district 
No. 9, in the county of Nuckolls, in the state of Ne- 
braska, was duly organized under the laws of said 
state, and comprised the following described tract or 
territory, to-wit: All of township one, range six west 
of the 6th Pp. M.; and also sections 19, 20, 21, 28, 29, 
30, 31, 32, and 33, in township one, range five west 
of 6th p. M., in said county of Nuckolls. That be- 
ing so organized and composed, the said school dis- 
trict number nine did, on the second day of January, 
1873, due and legal notice of the time and place hav- 
ing been previously given, and in accordance with the 
statute in such case made and provided, vote and is- 
sue the bonds of said district in the sum of $5000 for 
the purpose of building and furnishing a school-house 
in said district. It is also alleged that “ upon the sev- 
enth day of December, 1872, the school board of said 
school district of the county and state aforesaid sub- 
mitted to the electors of said district in manner pre- 
scribed by law, the following proposition: ‘Shall 
school district number nine, in the county of Nuckolls 
and state of Nebraska, issue the bonds of said district 
in amount of five thousand dollars,” which said prop- 
osition, upon the second day of January, 1873, at a 
special meeting, was decided in the affirmative by a 
majority of the electors of said school district present 
at said special meeting. In accordance therewith the 
school district board of said district have entered the 
same upon their records, given due notice of the 
adoption of said proposition, and executed the bonds 
here issued; and your relator alleges the facts to be 
that said bonds were in all respects executed in the 
manner required by law,” ete. These allegations are 
denied in the answer. 
87 
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Tt appears from the testimony that on the twenty- 
seventh day of October, 1872, one R. N. Walton pre- 
sented a petition to the county superintendent of pub- 
lic instruction of Nuckolls county for the formation 
of a school district, comprising the territory above 
described. This petition purported to be signed by 
George Fuller, R. N. Walton, 8. Mason, and J. Chiles. 
Tt is clearly shown that Fuller, Walton, and Mason 
were at that time residents of the state of Kansas, and 
Chiles testifies that he neither signed the petition nor 
authorized any one to sign his name to the same. On 
the thirty-first of that month the county superintend- 
ent made an order forming the district and directing 
Walton to notify the electors. There were but three 
children of school age in the district at that time. 
There is no record of the proceedings, but one of the 
witnesses who was present testifies that the election 
was held in the following manner: “ Walton says to 
Fuller we will call Crosby moderator. Walton says 
to George Fuller, you will be the director; and then 
Fuller says to Walton, you will have to be treasurer.” 

The officers thus elected issued the bonds in question. 
As no objection was made to these officers, and no 
steps taken to oust them from their positions, and the 
organization of the district having continued until 
the present time, their official acts within the scope of 
their authority as to third persons are valid and bind- 
ing on the district. The question to be determined, 
therefore, is, did such officers, or any one of them, 
have authority to call a special meeting in said district 
for the purpose of voting the bonds in question? 

Section 20 of “an act to establish a system of pub- 
lic instruction for the State of Nebraska,” approved 
February 15, 1869 (Gen. Stat., 964), provides that 
special meetings may be called by the district board, 
or any one of them, on the written request of any five legal 
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volers of the district, by giving the notice required in 
the next succeeding section; and in all notices of spec- 
ial meetings, the object of the meeting shall be stated. 

Section 30, as it then stood, provides that ‘any 
school district shall have power and authority to bor- 
row money to pay for the sites for school-houses, and 
to erect buildings thereon, and to furnish the same, by 
a vote of the qualified voters of such district present 
at any annual meeting or special meeting. Provided, 
that a special meeting for such purpose shall be upon 
notice given by the director of such district at least 
twenty days prior to the day of such meeting, and that 
the whole debt of any such district at any one time 
for money thus borrowed shall not exceed five thou- 
sand dollars.” , 

Section 23 provides that every inhabitant, at the age 
of twenty-one years, residing in the district, and liable 
to pay a school tax therein, shall be entitled to vote 
at any district meeting. 

The word “inhabitant” is here used in the same 
sense as the word “resident” in the act “‘to provide a 
general election law,” to-wit: “a person twenty-one years 
of age who has resided in the state at least six months, 
in the county not less than forty days, and in the school 
district at least ten days.” We have no record of this 
so-called request, to call a special meeting, before us. 
We know not by whom it was signed, or whether 
signed at all or not, but the testimony clearly shows 
that there were but three legal voters in the district at 
the time this written request is said to have been pre- 
sented to the district board, and two of those voters did 
uot sign the same. Under the law then in existence 
it was necessary—a condition precedent to the right 
of the school district board, or any member of it, to 
call a special meeting, that such written request, signed 
by five legal voters of the district, should be presented 
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to the board, or one of its members. And a meeting 
called without such request could have no legal exist- 
ence. The so-called election, therefore, was an abso- 
lute nullity. But said election is void for another rea- 
son, viz.: that no notice thereof was given. 

Ferdinand Riddle testified as to the notice as fol- 
lows: “Walton gave me one to stick up on a tree 
close to where I lived. He gave me tacks to tack it 
up, and told me to tack it up tight—not to leave it, but 
tear it down so no one else should see it, so that if I 
got into trouble about it ‘you could swear that you 
stuck it up.’ I stuck the notice up and went down 
there the next morning at daylight and it was gone, 
He mistrusted me, I suppose, and sent some one to 
tear it down. I went there because I expected he 
would tear it down.” This testimony is not denied, 
aud there is no proof whatever showing that notices 
were posted up. 

In the case of Harding v. R. R. I. ¢ St. L. R. R. Co., 
65 Ill., 90, it was held that the omission to give notice 
of the election for thirty days was fatal to the rightful 
exercise of the power to issue bonds. The court say: 
“Tf any general orspecial statute which controlled the 
election required the publication or posting of a notice 
for thirty days prior to the holding of the election, 
and this was not done, then the election was invalid, 
and the expression of the will of the voters thus ob. 
tained conferred no power on the board of supervisors 
either to make the subscription or issue the bonds. 
Such municipalities are not created with the view to 
engage in commerce, or to aid in the construction of 
railways, but for governmental purposes only. When 
they exercise the functions given by the statutes under 
consideration, the powers granted must not only be 
clearly conferred but strictly pursued. * * * 
These principles have been so elaborately discussed 
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and fuliy settled by this court that we need only refer 
to some of the cases: The People v. Tazewell County, 
22 Ill, 147. Fulton County v. The Mississippi ¢ Wabash 
R. R. Co., 21 Il., 878. Supervisors of Schuyler County 
v. The People, 25 Il., 181. Supervisors of Hancock 
. County v. Clark, 27 Id., 805. Marshall County v. Cook, 
38 Id.,44. Wiley v. The Town of Brimfield, 59 Id., 806.” 

In the case from which the above quotation is made, 
an election was called and held by lawful authority, and 
a majority of the votes cast were in favor of bonds, but 
the notice had not been published for the length of 
time required by statute. The bonds in that case were 
afterwards held to be valid by the supreme court of 
the United States, Miller, Field, and Harlan dissent- 
ing. See County of Warren v. Marcy,7 Otto, 96. The 
court say: “The supreme court of Illinois decided that 
the provisions of the act of March 4 were binding, and 
that the election was void for want of such published 
notice of thirty days. * * * As the election was 
invalid for want of sufficient notice, there was no power 
to make the subscription, and none was conferred by 
the vote to issue the bonds. 

“If we accept this as a true construction of these 
statutes, the question then arises whether, the bonds 
having been issued and acquired under the circum- 
stances shown by the special findings of the circuit 
court, the defendant in error is entitled to recover. Is 
the county bound to pay the coupons in question to one 
who purchased them for value before maturity, and 
without any actual knowledge of the facts relied on to 
invalidate them, or of the pendency of the suit brought 
to have the proceedings declared void? ‘This involves 
two questions: First, Are the bonds so absolutely void, 
as against the county, as to be invalid under all cir- 
cumstances, even in the hands of a bona fide holder for 
value? Second, If not, was the commencement and 
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pendency of the suit for having the proceedings of the 
supervisors declared void, and preventing the issue of 
the bonds, such notice to all persons of their invalidity 
as to defeat the title of a purchaser having no actual 
notice of the suit or of the objection to the bonds? 
The first question is to be viewed in the light of the 
former decisions of this court. We have substantially 
held that if a municipal body has lawful power to issue 
bonds or other negotiable securities, dependent only 
upon the adoption of certain preliminary proceedings, 
such as a popular election of the constituent body, the 
holder in good faith has a right to assume that such 
preliminary proceedings have taken place, if the fact 
be certified on the bonds themselves by the authorities 
whose primary duty it is to ascertain it.” 

This case is relied on by the relator, it being ad- 
mitted that she is a bona fide purchaser of the bonds in 
question. In that case the board of.supervisors of 
Warren county had express authority to submit to the 
voters of that county the question of issuing bonds, and 
in pursuance of that authority did submit the question 
to said voters, and a majority of the votes cast were in 
favor of bonds, which were issued and passed into the 
hands of a bona fide purchaser. The decision, as we 
understand it, merely holds that there having been au- 
thority to submit the question, and an election having 
been held in pursuance thereof, at which a majority 
of the votes cast were in favor of bonds, that such re- 
cital in the bond is sufticient to justify a bona fide pur- 
chaser in relying thereon, and as against him, irreg- 
ularities in the election cannot be set up to defeat a 
recovery. But this principle can have no effect where 
no power exists to call an election, or where an elec- 
tion is called and held surreptitiously and without no- 
tice. In such case there is no lawful power to issue 
bonds, because the corporation has not conferred it, 
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and bonds if issued are not the bonds of the corpora- 
tion, and it cannot be bound by the recitals therein. 
No recital in a bond is binding on the corporation is- 
suing the sanie unless authorized by statute and the 
requisite vote of the electors of such corporation. A 
school district not being engaged in the business of 
issuing commercial paper, it is no part of the ordinary 
duties of its officers to issue bonds in the name of the 
district for the purpose of borrowing money. When, 
in pursuance of legislative authority, and a vote of the 
electors of the district had after due notice, such dis- 
trict authorizes the issue of such bonds, its officers are 
then invested with power for that purpose, and. not 
before. Suppose the owner of an estate by written 
agreement should employ an agent to manage the 
same, and the agreement should contain a provision 
that upon receiving a power of attorney to that effect 
from his principal the agent could sell and convey the 
estate—could the agent before receiving such power of 
attorney sell and convey the estate, by reciting in the 
deed that he had authority to convey? No one will con- 
tend that he could, yet the officers of a school district 
are the mere general agents of the district, to take care 
of its property and have the care and management of 
the school. They cannot issue bonds binding on the 
district unless authorized by law and a majority of the 
legal votes cast in the mode required by law. In other 
words, the statute authorizing and the majority of legal 
votes cast in favor of bonds become the power of attor- 
ney of the officers, by which they have authority to 
issue thesame. But it may be said that the bonds be- 
ing negotiable and having passed into the hands of 
bona fide purchasers for value, the district is bound by 
the recitals therein. It is a sufficient answer to this 
objection to say that while bona fide purchasers are pro- 
tected against equities between the parties, they are 
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not protected against a want of power to execute. If 
no power existed to issue the bonds they are mere nul- 
lities, no matter what the recitals therein. 

In the case at bar the testimony clearly shows that 
certain citizens of Kansas procured the organization of 
. the school district in question, and elected one of their 
number to the office of director, and one treasurer of 
said district; that without request of the electors of 
the district, said officers called a special meeting of the 
voters of the district for the purpose of voting bonds, 
but without giving notice of the same declared that 
the voters of the district had authorized them to issue 
five thousand dollars in bonds. None of the steps re- 
quired by the statute were taken by said officers to 
justify them in issuing said bonds, and being issued 
without authority they are absolutely null and void, 
even in the hands of a bona fide purchaser. Nor does 
the fact that the director and moderator brought suit 
against Walton, the absconding treasurer, for the 
value of the bonds, breathe life into them. It follows 
that the writ must be denied. 


WRIT DENIED. 


JacoB Woods, PLAINTIFF IN ERROR, v. THE County 
CoMMISSIONERS OF CoLFAX COUNTY, DEFENDANTS IN 
ERROR. 


Counties: LIABILITY FoR DaMaGzEs. A county is not Hable in 
damages at common law, or under the Revised Statutes of 1866, 
for injuries caused by the breaking down of a public bridge, 
which was caused by the negligence of the county commission- 
Ore, 
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Error to the district court of Colfax county. Tried 
below before Post, J. 


Hozie, Russell ¢ Chambers, for plaintiff in error, citing 
Gen. Stat., 232, 931, and Laws 1875, p. 12, contended 
that these provisions of the law show that counties 
have the power to make, alter, and repair roads and 
bridges within their limits, and where the law imposes 
a duty upon a county, by its commissioners, to build 
and repair roads and bridges, it also gives a remedy 
for injuries resulting from its non-performance. An- 
gell & Ames on Corps., 214. Soper v. Henry Co., 26 
Towa, 246. Barrett v. Brooks, 21 Iowa, 144. Bell v. 
Foutch, 21 Towa, 119. McCullom v. Blackhawk Co., 21 
Iowa, 409. Brown v. Jefferson Co.,16 Iowa, 889. Wil- 
son ¢ Gusten v. Jefferson Co., 18 Iowa, 181. House v. 

_ Board of Commissioners, 60 Ind., 580. County Commis- 
sioners v. Duckett, 20 Md., 468. It is the duty of coun- 
ties to keep the roads within their limits in repair, and 
for neglect of this duty they are liable at common law. 
Wheeler v. Gray, 20 New Hamp.,77. See also Deanv. 
New Milford, 5 Watts & Serg., 545. Hrie City »v. 
Schwingle, 22 Penn. State, 384. Draper v. Fitchburg, 22 
Wis., 675. People v. Hillsdale, 23 Wend., 255. 


Phelps ¢ Grimison, for defendant in error, cited Rus- 
sell v. Men of Devon, 2-Term Rep., 667. Hamilton 
County v. Mighels, 7 Ohio State, 109. Dillon on Mu- ~ 
nicipal Corporations, sec. 10. Bigelow v. Randolph, 14 
Gray, 541. Hastman v. Meredith, 36 New Hamp., 284. 
Conrad v. Ithaca, 16 N. Y., 158. Riddle v. Locke, 7 
Mass., 169. Mower v. Leicester, 9 Mass., 250. Angell 
and Ames on Corporations, sec. 680, note. 2 Nott & 
McCord, 587. 2 Hill, 571. Ward v. The County of 
Hartford, 12 Conn., 404. The Freeholders of Sussex 
County v. Stradee, 8 Harr (N. J.), 158. Hedges v. The 
County of Madison, 1 Gilman (111), 567, Fowle v. The 
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Common Council of Alexandria, 8 Peters, 409. Wehnv. 
Gage County, 5 Neb. 497. 


Maxwett, Cu. J. 


In the year 1876 the plaintiff was injured by the 
breaking down of a public bridge in Colfax county, 
and brought an action in the district court of that 
county to recover damages therefor. The defendants 
demurred to the petition on the ground that the facts 
stated therein were not sufficient to constitute a cause 
of action, The demurrer was sustained and the cause 
dismissed. The plaintiff brings the cause into this 
court by petition in error. 

The question presented is, whether the county is 
liable for the neglect of the county commissioners in 
failing to keep a public bridge in a safe condition. If 
the negligence complained of in the petition and con- 
sequent injury to the plaintiff had been occasioned by 
a natural person or a municipal corporation proper, 
the right to recover would be unquestioned. But are 
counties municipal corporations? Municipal corpor- 
ations may be defined to be bodies politic and corpor- 
ate, created by law for the purpose, primarily, of reg- 
ulating and administering the local and internal affairs 
of towns, cities, and villages. Dillon on Mun. Corp., 
§ 9. Such corporations are created principally for the 
benefit and convenience of the inhabitants composing 

‘the corporation, although they are important auxilia- 
ries of the state in the administration of the law. 
The charters conferring powers, prescribing duties, 
and imposing burdens must in some way receive the 
assent of those to be governed by their provisions, and 
they thus accept the benefits and agree to perform the 
duties imposed upon them. 

But a county is not, in the proper sense of the 
word, @ municipal corporation. In Riddle v. The Pro- 
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prietors of the Locks and Canals, 7 Mass., 169, Chief 
Justice Parsons says: “ We distinguish between prop- 
er aggregate corporations and the inhabitants of any 
district who are by statute invested with particular 
powers without their consent. These are in the books 
sometimes called quasi corporations. Of this descrip- 
tion are counties and hundreds in England; and coun- 
ties, towns, etc., in this state. Although quasi corpor- 
ations are liable to information or indictment for a 
neglect of public duty imposed on them by law, yet 
it is settled, in the case of Russell et. al. v. Inhabitants 
of the County of Devon, that no private action can be 
maintained against them for a breach of their corpor- 
ate duty unless such action be given by statute.” To 
the same effect see also Mower v. Inhabitants of Leicester, 
9 Mass., 247. Angell & Ames on Corp., sec. 629, and 
note. White v. City Council, 2 Hill [S.C.], 571. Ward 
v. The County of Hartford, 12 Conn., 404. Freeholders 
of Sussex. County v. Strader, 8 Harrison, 158. Hedges 
v. County of Madison, 1 Gilman, 567. 

A county is a mere local subdivision of the state, 
created by it without the request or consent of the 
people residing therein. As was said in the case of 
Commissioners of Hamilton County v. Mighels, 7 Ohio 
State, 109: “* A county organization is created almost 
exclusively with a view to the policy of the state at 
large, for purposes of political organization and civil 
administration, in matters of finance, of education, of 
provision for the poor, of military organization, of the 
means of travel and transport, and especially for the 
general administration of justice. With scarcely an 
exception all the powers and functions of the county 
organization have a direct and exclusive reference 
to the general policy of the state, and are in fact but 
a branch of the general administration of that policy.” 
Counties were not liable at common law for injuries 
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caused in the manner set forth in the petition in this 
case, and our statute, in force at the time of the al- 
leged injury, did not change the common law rule. 
The legislature undoubtedly possesses the power to 
make counties liable in cases of this kind, and some 
of the states have passed Jaws imposing such liability, 
but ‘without such legislation we must adhere to. the 
rule laid down in Wehn v. Commissioners of Gage 
County, 5 Neb., 494. The judgment of the district 
court is therefore affirmed. The costs, taxed in the 
court below at $32.35, appear to be exorbitant; but no 
objection is made on that ground. And in any event 
the proper remedy is a motion to re-tax. inion v. 
Housh, 4 Kan., 536. 


Tue Sroux Crty anp Paciric Rartroap Company, 
PLAINTIFF IN ERROR, V. THE First NationaL Banxk 
or FREMONT, DEFENDANT IN ERROR. 


Railroad: LIABILITY FOR ISSUANCE OF BILLS OF LaDING. An 
agent of a railroad company, authorized to issue bills of lading, 
issued certain bills to a shipper for five cars of wheat. In fact 
less than one car load of wheat and about the same quantity of 
barley was shipped. Drafts were drawn by the shipper against 
the bills and attached thereto, and were delivered toa bank, 
which in good faith discounted the same and forwarded them 
for payment. The drafts being protested and the shipper hav- 
ing absconded, and leaving no property in the state, held, That 
as against the bank the railroad company was estopped from 
denying that it had received the wheat. 


Error to the district court of Dodge County. Tried 
below before Post, J. 


Joy ¢ Wright and N. H. Bell, for plaintiff in error, 
cited inter alia Baltimore g Ohio R, R. v, Wilkins, 44 
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Md.,11. Grant v. Norway, 10 C. B., 665. Hubbersty 
v. Ward, 8 Exch., 880. Coleman v. Riches, 16 C. B., 
104. 1 Parsons Shipping & Admiralty, 187. Schooner 
Freeman v. Buckingham, 18 How., 182. 2 Daniels on 
Neg. Inst., 628. The Lady Franklin, 8 Wall., 325. 
The Joseph Grant, 1 Bissell, 198. Sears v. Wingate, 3 
Allen, 108. Dawes v. Perrin, 16 N. Y., 325. Emery 
v. Irving Bank, 25 Ohio State, 360. La Bank v. Lavi- 
elle, 52 Mo., 380. Fellows v. Steamer Powell, 16 La 
Ann., 816. Walter v. Brewer, 11 Mass., 9. Hutchin- 
son on Carriers, 101. 2 Redfield on Railways, 164, 
sec. 10. 


Marlow ¢ Munger and Marshall g Sterret, for defend- 
ant in error, cited Farmers’ ¢ Mechanics’ Bank v. Butch- 
ers’ & Drovers’ Bank, 16 N. Y., 125. Merchants’ Bank 
v. State Bank,10 Wall.,604. Griswold v. Haven, 25N. Y., 
565. Michel v. Ware, 3 Neb., 229. Dickinson v. Seeley, 
12 Barb., 99. Savings Bank v. A. T. § S. F. R. R. 
Co., 20 Kan., 519. Howard v. Tucker, 20 Eng. C. L., 
661. The J. W. Brown, 1 Biss. (U. 8. C. C.), 76. 
Relyia v. The N. H. BR. M. Co., 42 Conn., 579. Life 
Ins. Oo. v. McGowan, 18 Kan., 800. Armour v. RB. R. 
Co., 65 N. Y., 111. 


MaxweELL, Cu. J. 


In the year 1879, the First National Bank of Fre- 
mont brought an action in the district court of Dodge 
county against the Sioux City & Pacific Railroad Com- 
pany to recover the sum of $1500, with interest from 
the fourteenth day of November, 1877, upon the fol- 
lowing bills of lading of which it was the assignee: 


“Scoripner, Nes., Nov. 13th, 1877. 


“List of articles received of George B. Watkins, in 
apparent good order, by the Sioux City & Pacific Rail- 
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road Company to be transported to Mo. Valley, as 
marked and described below, subject to the conditions 
and regulations of the published freight tariff of said 
company and the rules and conditions printed on the 
back of this manifest. It being expressly agreed and 
understood by the consignor that the said Sioux City 
& Pacific Railroad Company in receiving the said pack- 
ages to be forwarded as aforesaid assumes no other re- 
sponsibility for their safety than may be incurred on 
their own line: 
MARES AND CONSIGNEE 


No. DESCRIPTION OF ARTICLES 


H. W. Rogers, Jr.,and Bro.,! 12061/Two cars of wheat in bulk. 
Chicago, Ti. 988 M. or L. 
C. A. Helm, 
Agent.” 


Watkins, on the 18th of that month, drew on H. W. 
Rogers, Jr., & Bro. for the sum of $600 in favor of the 
bank, and attached the bill of lading to the draft as 
collateral security therefor, and delivered the same to 
the bank, which cashed the draft less the exchange, 
and transmitted the draft and bill of lading to Chicago. 
The draft was afterwards protested for non-payment. 
Car No. 12,061 contained 239 bushels and forty pounds 
of No. 3 wheat. Car No. 988 contained 330 bushels 
and ten pounds of barley. 

The second bill of lading is as follows: 


“Scrripner, Nes., Nov. 15th, 1877. 

“Received from George W. Watkins, in apparent 
good order, by the Sioux City & Pacific Railroad Com- 
pany, to be transmitted to Mo. Valley, the following 
articles as marked and described below, subject to the 
conditions and regulations of the published freight 
tariff of said company and the rules and conditions 
printed on the back of this receipt, it being expressly 
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agreed and understood by the consignor that the Sioux 
City & Pacific Railroad Company in receiving the said 
packages to be forwarded as aforesaid assumes no other 
responsibility for their safety than may be incurred on 
their own road: 


DESCRIPTION OF ARTICLES 
MARKS AND CONSIGNEE No. GIVES BE COMBIGNOR 
| 
H. W. Rogers, Jr., & Bro., 12061,Three cars bulk wheat 
hicago, 988 or L. 
2487, O. A. Helm, 
C.E.N.W. Agent.” 


On the 15th of November, 1877, Watkins drew on 
H. W. Rogers, Jr. & Bro. for the sum of $900, in favor 
of the bank, and attached the bill of lading to the draft 
as collateral security therefor, and sold and delivered 
the same to the bank, receiving $900 therefor, less ex- 
change. This draft was also protested for non-pay- 
ment. No wheat was in fact shipped by Watkins in 
the cars described in the second bill of lading. After 
receiving the money on the second draft from the bank, 
Watkins absconded, and has no property in the state. 

On the trial of the cause in the district court, the 
jury rendered a verdict in favor of the bank for the 
sum of $977.75, and also found specially that at the 
date named, No. 2 wheat was worth in Chicago $1.10 
per bushel, No. 3 $1.034, rejected ninety-four cents, 
and that the general grade of wheat shipped from 
Scribner at that time (November, 1877) was No. 2. 
A motion for a new trial having been overruled, 
judgment was rendered on the verdict. The case is 
brought into this court by petition in error. 

It will be seen that the object of the action is to hold 
the railroad company liable on two bills of lading ex- 
ecuted by its station agent to one Watkins, one of said 
bills being dated Nov. 18th, 1877, for two,cars of wheat, 
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and the other dated Nov. 15th, 1877, for three cars of 
wheat, which bills of lading were transferred to the 
bank, the bank advancing $1,500 on them, relying on 
the statements therein contained that Watkins had 
shipped five full cars of wheat, when in fact the cars 
mentioned in the first receipt contained about one-half 
a carload of wheat and about one-half a carload of bar- 
ley, and the three cars mentioned in the second receipt 
were never in fact shipped, and no wheat was in fact re- 
ceived by the railroad company at the time the receipt 
was given. Is the company liable under such circum- 
stances upon the bills of lading? In the case of Grant 
v. Norway, 2 Eng. Law and Kq., 337, it was held that 
the master of a ship has no general authority to sign 
a bill of lading for goods which are not put on board 
the vessel; and consequently the owners of the ship 
are not responsible to parties taking a bill of lading 
which has been signed by the master without receiv- 
ing the goods on board. This case was decided in the 
common pleas in 1851. No authorities are cited by 
the court to sustain its position, the court saying: 
“There is but little to be found in the books on this 
subject; it was discussed in the case of Berkley v. Wat- 
ling, 7 Ad. and E}., 29; but that case was decided on 
another point, although Littledale, J., said in his opin- 
ion the bill of lading was not conclusive under similar 
circumstances on the ship owner.” This decision was 
followed in Hubbersty v. Ward, 18 Id., 551, in the court 
of exchequer, Pollock, C. B., placing the decision upon 
a lack of power in the master. See also Coleman v. 
Riches, 29 Id., 829. These decisions were followed by 
the supreme court of the United States in the case of 
the Schooner Freeman v. Buckingham, 18 How.,182. In 
that case the claimant, being the sole owner of the 
schooner named, contracted with one John Holmes to 
sell it to him for the sum of $10,000, payable by in- 
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stallments at different dates. By the terms of the con- 
tract John Holmes was to take possession of the vessel, 
and if he should make all the agreed payments, the 
claimant was to convey to him. The vessel was deliv- 
ered to Holmes under this contract and he had paid 
one installment, the only one which had become due. 
Holmes permitted his son, Sylvanus Holmes, to have 
the entire control and management of the vessel and 
to appoint the master. Sylvanus Holmes transacted 
business under the style of S. Holmes & Co., and the 
flour mentioned in the bills of lading as having been 
shipped by him was never in fact shipped, the master 
having been induced to sign the bills of lading by fraud 
and imposition. The question before the court is thus 
stated in the opinion: ‘But the real question is, 
whether in favor of a bona fide holder of such bills of 
lading procured from the master by the fraud of an 
owner pro hac vice, the general owner is estopped to 
show the truth, as undoubtedly the special owner would 
be.” It was held that the maritime law gave no lien 
npon the vessel, and that the general owner thereof 
was not estopped from alleging and proving the facts. 
In the case of Dean v. King, 22 Ohio State, 118, it was 
held in an action by the shipper against the owner of a 
steamboat engaged in the business of common carriers, | 
to recover for goods as per bill of lading, that the de- 
fendants are liable only for so much of the goods as 
was actually received on the boat or delivered to some 
one authorized to receive freight on her account. 
This seems to have been an action between the origi- 
nal parties. In Dickerson v. Seelye, 12 Barb., 99, the 
court held that as between the shipper of the goods 
and the owner of the vessel a bill of lading may be ex- 
plained as to the quantity and condition of the goods, 
yet it cannot be so explained as between the owner of 
the vessel and a consignee or assiguee of the bill of 
388 
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lading who has in good faith advanced money on the 
strength of it, and has thus been induced by the mas- 
ter’s signing the bill to do an act changing the situa- 
tion of the parties. In such case the bill of lading is 
conclusive on the owner in respect to the quantity of 
goods, The court say: ‘As between the owner of the 
vessel and an assignee for a valuable consideration 
paid on the strength of the bill of lading, it may not 
be explained. Portland Bank v. Stubbs, 6 Mass., 422. 
Abbott on Shipping, 823-4. Bradstreet v. Lees, M. S., 
U.S. District Court. In such case the superior equity 
is with the bona fide assignee, who has parted with his 
money on the strength of the bill of lading.” 

In the case of Armour v. Michigan C. R. R. Co., 65 N. 
Y., 111, the defendant’s agent, having authority to issue 
bills of lading, upon delivery to him by M. of a forged 
warehouse receipt, issued to M. two bills of lading, 
each stating the receipt of a quantity of lard consigned 
to plaintiffs at New York, and to be transported and 
delivered to them. M. drew sight drafts on the plain- 
tiffs, to which he attached the bills of lading; these 
were delivered to a bank and were forwarded to New 
York, and the drafts were paid by plaintiff upon the 
faith and credit of the bills of lading. It was held 
that the defendant was bound by the acts of its agent, 
the same being within the apparent scope of his au- 
thority, and was estopped from denying the receipt of 
the lard. In the case of the Savings Bank v. A. T. 
¢ S. F. BR. R. Co., 20 Kansas, 519, the court held 
that where the agent of a railroad company has au- 
thority to receive grain for shipment over its road, and 
issue in the name of the corporation a bill of lading 
for each consignment received, and issues two original 
bills of lading for a single consignment, the two bills 
of lading having been assigned to the bank, which 
advanced money thereon in good faith, and the ship- 
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per being insolvent and having absconded, that the 
railway company was estopped by its statement and 
promise in the bill of lading to deny that it has re- 
ceived the grain mentioned therein. The court say: 
‘The custom of grain dealers is to buy of the pro- 
ducer his wheat, corn, barley, ete., then deliver the 
same to the railroad company for shipment to market. 
The railroad company issues to the shipper its bill of 
lading. The shipper takes his bill of lading toa bank, 
draws a draft upon his commission merchant or con- 
signee against the shipment, and attaches his bill of- 
lading tothe draft. Upon the faith of the bill of lading 
and without further inquiry the bank cashes the draft, 
and the money is thus obtained to pay for the grain 
purchased, or to repurchase other shipments. In this 
way the dealer realizes at once the greater value of 
his consignments, and need not wait for the returns of 
the sale of his grain to obtain money to make other 
purchases. In this way the dealer with a small capital 
may buy and ship extensively; and while having a 
capital of a few hundred dollars only, may buy for 
cash and ship grain valued at many thousands. This 
mode of transacting business is greatly advantageous 
both to the shipper and the producer. It gives the 
shipper who is prudent and posted as to the markets 
almost unlimited opportunities for the purchase and 
shipment of grain, and furnishes a cash market for the 
producer at his own door. It enables the capitalist 
and banker to obtain fair rates of interest for the 
money he has to loan, and insures him, in the way of 
bills of lading, excellent security. It also furnishes 
additional business to railroad companies, as it facili- 
tates and increases shipments to the markets. A mode 
of doing business so beneficial to so many classes 
ought to receive the favoring recognition of the courts 
to aid its continuance.” The question whether or not 
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bills of lading are negotiable does not enter into the 
case. All the testimony shows that the bills of lading 
in controversy were issued by an authorized agent of 
the railroad company, and that he not only had au- 
thority to issue such bills, but it was one of the duties 
imposed upon him, As against an innocent purchaser 
of the bills it will not do to say that the agent had 
authority to issue bills of lading duly signed, only in 
cases where shipments were made, and no authority 
where shipments were not made. The company it- 
‘self has invested its own agent with the authority to 
issue bills of lading, and when duly issued they are 
not the bills of the agent but of the railroad com- 
pany. The representations, therefore, thus made in 
the bills that the company has received a certain 
quantity of grain for shipment, is a representation to 
any one who, in good faith relying thereon, sees fit to 
make advances on the same. If these representations 
are false, who should bear the loss? The party who 
appointed, placed confidence in, and gave authority 
to make the bills, or the one that in good faith, re- 
lying thereon, purchased or advanced money on the 
same? In Lickbarrow v. Mason, 2 T. R., 68 (1 Smith’s 
Leading Cases, 6 Am. Ed., 1044), Ashurst, J., says: 
“We may lay it down as a broad, general principle, 
that whenever one of two innocent persons must suf- 
fer by the acts of a third, he who has enabled said 
third person to occasion the loss must sustain it.” 
This case presents every element necessary to con- 
stitute an estoppel in pais, a representation made with 
full knowledge that it might be acted upon, and sub- 
sequent action in reliance thereon by which the de- 
fendants in error would lose the amount advanced if 
the representation is not made good. This principle 
was entirely overlooked in Grant v. Norway, and the 
. eases following it. The defendant in the court below 
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is therefore liable to the bank to the extent of the 
amount advanced on the faith of these bills, not ex- 
ceeding the value of the grain certified to as having 
been shipped. Objections are made to the proof of 
the price of wheat at Scribner at the time stated in the 
bills, to proof in reference to the grade of wheat ship- 
ped from that place, and to the weight of an ordinary 
car-load, but as the verdict is for several hundred dol- 
lars less than the amount advanced by the bank on 
the bills of lading in question, and much less than it 
should have recovered, it is unnecessary to consider 
them. There is no error in the record of which the 
plaintiff in error can complain, and the judgment must 


be affirmed. 
JUDGMENT AFFIRMED. 


‘Tue Boarp or County ComMIssIonEeRrs oF Oror Coun- 
TY, PLAINTIFF IN ERROR, V. H. H. Gray, DEFENDANT 
IN ERROR. 


Taxes: VOID TAX SALE: LIABILITY OF COUNTY TO PURCHASERS. 
Section 71 of the general revenue act (Gen. Stat., 924) was not 
intended to, and does not, apply to a sale of land by the treas- 
urer where the tax had been previously paid, but only to a sale 
made in the enforcement of a tax actually levied and delin- 
quent, and where, in consequence of the omission of some re- 
quisite statutory step in making it, the purchaser fails to secure 

- the title. 


Error to the district court of Otoe county. 


H. H. Gray, defendant in error, filed his claim with 
the county commissioners of Otoe county, asking that 
the county refund to him $34.11, alleged to have been 
by him paid into the treasury of said county on March 
11, 1875, for the sale to him of certain real estate by 
the treasurer thereof for delinquent taxes for the year 
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1873. The claim stated that the purchase for said de- 
linquent taxes was made at private sale; that the tax 
for 1873 on said real estate had been paid by the own- 
er long prior to the sale to defendant in error; that 
the treasurer to whom the owner had paid said tax 
had neglected to note the fact of such payment on the 
tax book, and that by reason thereof the erroneous - 
sale was made on the date aforesaid. The amount 
claimed by defendant in error was $84.11, with interest 
thereon at forty per centum per annum from March 
11, 1875, the date the said sum was paid to said treas- 
urer on said erroneous sale for taxes. The board of 
commissioners allowed defendant in error $384, with 
interest thereon from March 11, 1875, at ten per 
cent perannum. From this order defendant in error 
appealed to the district court, and filed his petition 
therein setting forth the above facts, including the 
proceedings had before the county commissioners, and 
his appeal from the order of allowance made by them, 
and in his petition praying for judgment against plain- 
tiff in error for the sum of $34.11, with interest thereon 
at forty per cent per annum from March 11, 1875, 
and costs. To this petition the plaintiff in error filed 
a general demurrer, which the court, Pounp, J., presid- 
ing, overruled, and plaintiff in error electing to stand 
on its said demurrer, the court rendered judgment 
in favor of defendant in error, and against plaintiff in 
error, for the sum claimed, and interest at forty. per 
cent perannum for two years from date of the sale, 
and twelve per cent thereafter to date of judgment, to 
reverse which the board of commissioners brought 
the cause here on a petition in error. 


Covell ¢ Ransom, for plaintiff in error. 


The petition states that the tax was paid before it 
became delinquent, namely, April 30, 1874. Then 
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there could be no sale of this land for the non-payment 
of the tax of 1878, as the sale must be based on the 
non-payment of the tax, and can be based on nothing 
else, Cooley on Taxation, p. 822. No liability arose 
in favor of defendant and against the county, unless 
there was a delinquent tax against the land, and the 
treasurer attempted to sell the land for the non-pay- 
ment of this delinquent tax, and unless by reason of 
. mistake made by the revenue officers, or wrongful act 
done by them, the law had not been complied with, 
and the land had been sold contrary to the provisions 
of the revenue act. There must be some mistake or 
wrongful act made and done by some one of the reve- 
nue officers in and about the preparing and making of 
the sale of the land for non-payment of tax, or no lia- 
bility will rest on the county. But when the mistake 
is discovered, or the wrongful act is shown, it must 
also appear that at the time of sale there was a delin- 
quent unpaid tax on the land, and that for the non- 
payment of this, the treasurer sold. Plainly there 
must be something on which to base a sale, or the 
county will not be liable. The only thing that a sale 
should be based on did not exist. The mistake men- 
tioned in the petition is not such a one as is contem- 
plated in section 71 of the revenue act. Gray volun- 
tarily paid the money to the treasurer, and paid it at 
his own risk, and with the money thus paid to the 
county treasurer neither the commissioners nor the 
county have had anything to do. Commissioner v. A. 
T. ¢ S. FR. R. Co., 21 Kan, 748. 


Groff ¢ Montgomery, and M. Montgomery g¢ Son, for 
defendant in error, contended that the sale alleged in 
the petition was within the phrase “contrary to the 
provisions of the revenue act,” calling attention es- 
pecially to the following express provisions in the act: 
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sec. 55, pages 917, 918, providing that the notice for 
the sale of lands shall contain a description of all 
lahds on which the taxes of the preceding year remain 
unpaid; sec. 56, page 918, providing for a sale “of all 
lands on which the taxes levied for the preceding yar 
still remain unpaid;” sec. 62, page 921, requiring a 
private sale of all lands unsold at public sale, “on 
which taxes remain unpaid ;’’ sec. 104, page 932, in 
which payment of the taxes by the landowner before 
the sale is made one of the grounds on which a tax sale 
may be defeated; particularly sec. 43, page 914, which 
declares the dity of the treasurer when taxes are paid. 
He “shall write on the tax duplicate opposite the de- 
scription * “ © the word paid, together 
with the date, etc.” 

The failure of the treasurer to perform his duty, was 
the cause of the sale in the case at bar. 


Lake, J. 


The action below was brought under sec. 71 of the 
general revenue act (Gen. Statutes, 924], which is as 
follows: “ When by mistake or wrongful act of the 
treasurer or other officer, land has been sold contrary 
to the provisions of this act, the county is to save the 
purchaser harmless by paying’ him the amount of 
principal and interest to which he would have been 
entitled had the land been rightfully sold; and the 
treasurer or other officer and their sureties shall be 
liable for the amount on their bonds to the county, or 
the purchaser may recover the amount directly from 
the treasurer or other officer making such mistake or 
error.” 

The district court sustaining the view of this section 
taken by counsel for the defendant in error, held it to 
be applicable to the state of facts set forth in the pe- 
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tition, from which it appears that at the time of the 
alleged sale there was no tax against the land, it hav- 
ing been previously paid by the owner. But we are 
of the contrary opinion, and accordingly hold that it 
was not intended to, and does not apply to such a 
state of facts as we have here, but only where the sale 
is made in the enforcement of a tax actually levied, 
which has become délinquent, and where, in conse- 
quence-of an omission to observe the requisite statu- 
tory steps in making it, the purchaser fails to secure 
the title. 

According to the petition the claim of the purcha- 
ser does not rest upon the fact of the sale having been 
defeated by reason of some irregularity or omission 
by some officer of the revenue, of any formality es- 
sential to its validity, but substantially on the fact 
that, for want of jurisdiction in the treasurer over the 
land, the pretended sale was absolutely void. 

As to the jurisdiction of the treasurer in this mat- 
ter, there can be no doubt, we think, that it ceased 
immediately upon the payment of the tax, and that 
thenceforward, in all that he did, he was a mere 
wrong-doer, to whom the statute was no protection, 
and for whose acts the county is in no wise answer- 
able under the section above quoted. 

Having determined that the purchaser can have no 
aid from the statute on which he chiefly relies to sus- 
tain the judgment of the district court, we must next 
inquire whether, independently of the statute, the pe- 
tition states a cause of action against the county. 
At first, and without much reflection, we were dis- 
posed to hold that the county might be held liable for 
the money as being received for the plaintiff's use un- 
der the allegation in the petition: ‘“ That at said sale 
the plaintiff paid said Otoe county, by the hands of 
its treasurer, on account of said purchase, the sum of 
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$34.11.” Buta more careful consideration leads us to 
the conclusion that such a ruling is unwarranted, and 
that the demurrer to the petition ought to have been 
sustained. 

We are of the opinion that this allegation shows 
nothing more than that the money in question was 
paid into the hands of the county treasurer just as 
money paid at tax sales usually is, to be credited by 
him to the various funds’ for which taxes were levied 
for that year, as is required by sec. 44 of the revenue 
act, and to be properly accounted for in his settlement 
with the county commissioners. And, in the absence 
of any averment on the subject, the only legitimate 
inference is, that the sum so paid to the treasurer was 
the aggregate amount of all the various items required 
to be levied annually for state, county, school, and 
road purposes, of which probably less than a moiety 
would in any event belong or go to the county, or be 
subject to the control of its board of commissioners. 
For instance, the county treasurer is required to pay 
the portion levied for all state purposes over to the 
state treasurer, and that levied by direction of the sev- 
eral school districts over to the treasurers thereof re- 
spectively. 

From this it must be seen that, even conceding the 
application of this money according to the statutory 
rule, the county has taken but a portion thereof, the 
amount of which is unknown to us, and unascertainable 
from anything contained in the record. This being 
so, it would certainly be exceedingly unjust to require 
the county to make good the whole sum’ paid to the 
treasurer, and in the absence of a statute so directing 
there is no rule by which it can be done. 

In addition to what we have already said, there is at 
least one sufficient reason why, under the facts of this 
petition, the county should not be held liable for any 
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part of the money. In addition to directing the treas- 
urer what he shall do with money received by him on 
account of taxes, the statute provides for stated set- 
tlements to be made by him with the board of com- 
missioners, in which he “is to be charged with the 
amount of all tax lists placed in his hands for collec- 
tion, and credited with the amount collected thereon, 
and the delinquent lists.” [Gen. Statutes, 925, sec. 
77.) The amount of money received by the county 
and credited to the treasurer on account of the levy 
against the land in question can therefore be defi- 
nitely known only by the result of such settlement, 
but of which the petition does not advise us. , 
For these reasons the judgment of the district court 
must be reversed, the demurrer to the petition sus- 
tained, and the cause remanded for further proceed- 
ings, if desired, not conflicting with this opinion. 


REVERSED AND REMANDED. 


ALBERT H. CAMPBELL, PLAINTIFF IN ERROR, V. THOMAS 
B. Crowns, DEFENDANT IN ERROR. 


1. Error: PARTY ‘CAUSING IT CANNOT COMPLAIN. The party 
moving an erroneous order, as the dismissal of an action, has - 
no right to complain of it, nor of the consequences necessarily 
resulting therefrom. Thus, the defendant having appeared 
specially and moved the court to dismiss the action for want of 
jurisdiction, which was done, he has no right to complain that 
the court afterwards refused to hear him, in that action, as to 
his right to the property replevied, or on the question of his 
damages. 


PARTY INTRODUCING ERRONEOUS EVIDENCE BOUND 
BY WHAT IT PROVES. Where affidavits filed in another case 
are erroneously admitted in evidence the party introducing 
them is bound by the material facts which they establish, 
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THIs was an action of replevin brought in the county 
court of York county by Crone against Campbell, dep- 
uty sheriff, who had possession of the property by 
virtue of an order of attachment issued in a suit wherein 
one Strickler was plaintiff and said Crone was defend- 
ant. Crone claimed that the property was exempt 
from execution and attachment under the laws of this 
state. Campbell, by a special appearance, “appear- 
ing for the purpose of this motion only and for no 
other purpose,” moved to dismiss the cause for want 
of jurisdiction, which motion being sustained, Camp- 
bell moved for a judgment for damages. This motion 
the court overruled, and Campbell took the cause on 
error to the district court, where the order of the 
county court was reversed, the cause retained for trial, 
trial had before Post, J., finding and judgment for 
Crone, and Campbell came here upon a petition in 
elror. 


France ¢ Sedgwick, for plaintiff in error. 
Scott ¢ Giffen, for defendant in error. 
Laks, J. “8 


As this case now stands, several of the matters dis- 
cussed by counsel are not involved in the real questions 
- raised by the petition in error, wherein the only com- 
plaint is, although expressed in three different fornis, 
that the finding and judgment of the district court are 
against the weight of evidence and the law of the case. 
For instance, the dismissal of the action by the county 
court for want of jurisdiction, although doubtless er- 
roneous, was not objected to by Crone, who alone had 
the right to complain of it. Campbell certainly had 
no right to complain of an order which he had moved, 
nor of the consequences naturally and necessarily re- 
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sulting therefrom, one of which was, as correctly held . 
by the county judge, that if the court was without ju- 
risdiction as claimed by the motion to dismiss, and as 
the court had held by granting the motion, it was with- 
out authority to entertain the question of the right of 
property or of damages. This left the parties precisely 
as if the action of replevin had not been commenced, 
and Campbell had voluntarily returned the property 
to Crone. 

But the district court, on petition in error by Camp- 
bell, reversed the judgment of dismissal and retained 
the case for trial. Although clearly erroneous, this 
ruling was submitted to by Crone, who, on the trial in 
that ‘court, was found to be entitled to hold the prop- 
erty, and Campbell was defeated. Thus we see that 
the several principal rulings of both tribunals preced- 
ing the final judgment in the district court were favor- 
able to the plaintiff in error, or at least conformable to 
his requests, and that although errors were committed, 
the only party that could rightfully have complained 
has not done so. 

On final trial in the district court, Crone offered no. 
testimony, but submitted the case to the decision of 
the judge without a jury on that produced by Camp- 
bell. The finding and judgment, however, were clearly 
right, it being conclusively shown that the property 
in question was wholly exempt from seizure on attach- 
ment, and wrongfully held by Campbell when taken 
from him by the order of replevin. This showing was . 
made, it is true, somewhat irregularly and against the 
protest of Crone, it being by a transcript of certain 
affidavits filed in the attachment case to obtain a re- 
lease of the property on the ground of its being ex- 
einpt from forced sale. But Campbell, at least, is 
bound by his own proofs. These affidavits seem, very 
strangely, to have been entirely ignored by the justice, 
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although they establish beyond the shadow of a doubt 
that Crone was entitled to hold the property under 
our exemption laws, and even a great deal more had 
he been so fortunate as to have possessed it. 

There is no error in the record of which the plain- 
tiff in error can rightfully complain, and the judgment 
of the district court is affirmed. 


AFFIRMED, 


Fanny M. Reynoups anp Coupy & Haz.ett, PLAINTIFFS 
IN ERROR, V. GeorGE B. REYNOLDS, DEFENDANT IN 
ERROR. 


1. Judgment of County Court: 1Ts concLustveNEss. The 
judgment,of a county court in a case wherein it had jurisdiction 
of the parties, and of the subject matter, unappealed from, 
where no exceptions were taken on the trial, and where the 
judgment does not appear affirmatively to be unsupported by 
the petition or bill of particulars, is conclusive of the matter in 
controversy, and cannot be reversed. 


2. Proceeding in Error: SUFFICIENCY OF PETITION WHEN NO 
COPY IS GIVEN IN THE TRANSCRIPT: PRESUMPTION, The 
omission to give a copy of the petition on which the judgment 
claimed to be erroneous was rendered, makes it impossible for 
the reviewing court to say whether it contained facts sufficient 
to warrant it or not, but the presumption will be that it did, 
unless the subject of the suit be one on which no cause of action 
could possibly be shown to exist. 


8. Attorney’s Lien for Fees: oF ITS ENFORCEMENT. An at- 
torney in an action may have a lien for fees due him for ser- 
vices therein on money in the hands of the adverse party, and 
which is the subject of the litigation; and under certain cireum- 
stances may be admitted as a party plaintiff in that action for 
the purpose of protecting and enforcing such lien. 


TuHIs case was originally brought in the county court 
of Gage county by Fanny M. Reynolds against George 
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B. Reynolds, on two promissory notes, together with 
interest and ten per cent attorneys’ fee. Colby & Haz- 
lett, attorneys for the plaintiff, filed an attorney’s lien 
for $45, of which notice was given to the defendant. 
Afterwards the plaintiff came personally into court 
and moved to dismiss her action without prejudice, 
and thereupon Colby & Hazlett filed a motion and 
asked to be impleaded with said plaintiff, Fannie M. 
Reynolds, as plaintiffs, and made parties to the suit 
against said defendant. The court sustained the mo- 
tion of Colby & Hazlett, and also the motion of Fannie 
M. Reynolds “so far as the same does not dispose of 
or interfere with the attorney’s lien of the said Colby 
& Hazlett.” Thereupon the cause proceeded to trial 
on the claim of the attorneys, the court finding “that 
at the commencement of this suit there was due and 
owing from the defendant, George B. Reynolds, tothe 
plaintiff, Fannie M. Reynolds, upon the certain prom- 
issory notes set forth in plaintifi’s bill of particulars, 
the sum of $450; that said promissory notes provided 
for the allowance of an attorney’s fee in addition to 
said sum; that said Colby & Hazlett brought and man- 
aged said suit as plaintiff’s attorneys, and that plain- 
tiff is indebted to said Colby & Hazlett for said services 
in the case in the sum of $45; that on the second of 
September, a.p. 1879, the said Colby & Hazlett filed 
in this court in this cause their attorney’s lien and no- 
tice thereof in the sum of $45, as provided by law, of 
which lien the said George B. Reynolds had due notice; 
that the said Colby & Hazlett have a first and valid 
lien for their said attorneys’ fees in the said sum of 
$45, due and owing by the said George B. Reynolds 
upon said promissory notes sued upon in this cause; 
and that Coiby & Hazlett are entitled to recover of and 
from the said George B. Reynolds the said sum of $45, 
their attorneys’ fees, as aforesaid,” and rendered judg- 
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ment accordingly. The defendant then took the cause 
on error to the district court, and on a hearing before 
Weaver, J., the judgment of the county court was re- 
versed, and Colby & Hazlett brought the cause here 
on a petition in error. 


Colby g Hazlett, in personam, cited Boyer v. Clark, 3 
Neb., 161. Shapley v. Bellows, 4 N. H., 853. Griggs 
v. White, 5 Neb., 467. Maxwell’s Justice Practice, 286. 
Andrews v. Morse, 12 Conn., 444. Fisher v. Oskaloosa, 
28 Iowa, 381. Pleasants vy. Kortrecht, 5 Heisk., 694. 
Twiggs v. Chambers, 56 Ga., 279. 


No appearance for defendant in error. 
Laxg, J. é 


The question here presented is, practically, whether, 
in the proceedings and judgment of the county court, 
as shown by the transcript thereof in the district court, 
there was error prejudicial to the defendant. If so, 
then the judgment now complained of was right and 
must stand, but if not, it was wrong and should be re- 
versed. 

The transcript on which the district court found the 
judgment of the county court to be erroneous was ex- 
eeedingly meagre. In addition to the final judgment, 
it contains only a brief recital, in form similar to 
docket entries by justices of the peace, of what was 
done in the case from its commencement until con- 
cluded. Of the actual contents of the bill of particu- 
lars, the answer, and the several motions shown to 
have been filed and acted upon, nothing whatever 
could have been known. in the district court, as no 
copies of them were given in the transcript, nor at- 
tached to it as exhibits. Indeed it was not shown that. 
a single exception was taken to anything that was 
done throughout the entire proceedings. 
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With the transcript in this condition the errors, and 
the only ones, assigned were: 

“Ist. The said court erred in allowing the said 
Colby & Hazlett to be made parties plaintiff * * 
against the said George B. Reynolds, who was then the 
defendant.” 

“2, The said court had no jurisdiction of the per- 
son of this defendant” [plaintiff in error] “in said 
action on the eleventh day of September, 1879.” 

“3. The said court had no jurisdiction of the sub- 
ject matter of this action on the said eleventh day of 
September, 1879.” 

“4, The record and pleadings show that the said 
Colby & Hazlett had no cause of action against this 
plaintiffh.” 

“5. The bill of particulars of the said Colby & 
Hazlett does not state facts sufficient to constitute a 
cause of action,” ete. 

As to the jurisdiction of the county court over the 
person of the defendant, that was shown, first, by the 
return of the sheriff to the summons, which is copied 
into the transcript—the service being personal—and 
again, by the minute in the transcript relative to his 
answer, which the plaintiff moved to have stricken 
from the files ‘for the reason that the same is not 
verified as required by law.” As to the jurisdiction 
over the subject matter, it is clear that the court had 
it, the claim being for money alleged to be due on 
contract, on which Colby & Hazlett asserted a lien; 
and the amount demanded being within the limit set 
to the jurisdiction of that court by the legislature. 

It is probable, however—although as no brief has 
been filed by the defendant, we have no means of 
knowing it to be so—that the alleged want of jurisdic- 
tion, referring as it does to “the eleventh day of Sep- 
tember,” was based upon the fact that on the preced- 

39 
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ing day a motion was made by the plaintiff, Fanny M. 
Reynolds, to dismiss her action without prejudice. 

But even if such were the fact, it appears that the 
motion to dismiss was not fully sustained, but the case 
was retained and allowed to proceed without objec- 
tion, Colby & Hazlett being admitted as co-plaintiffs, 
for the purpose of determining an interest which they 
claimed under an alleged attorney’s lien upon the sub- 
ject of the controversy. Whether there was any dis- 
pute between Colby & Hazlett and Fannie M. Rey- 
nolds respecting this lien does not appear, but from 
the fact of her being continued as a plaintiff instead 
of being made a defendant, as provided in section 
41 of the code of civil procedure, we infer there was 
not: That court certainly had jurisdiction of the sub- 
ject of this lien, and having judged upon it without 
objection, and no appeal having been taken, its decis- 
ion was final as to all of the parties to it. So, too, of 
the admission of Colby & Hazlett into the case as 
plaintiffs, the want of objection leaves no question on 
that point for a reviewing court to pass upon. 

The two remaining assiguments of error—the fourth 
and fifth—are substantially alike, and will be consid- 
ered together. They raise the question of the suffi- 
ciency of Colby & Hazlett’s bill of particulars or peti- 
tion, whichever it was, to show a cause of action. As 
before stated, the omission to give a copy renders it 
impossible for this court to decide whether it contained 
sufficient facts to support a judgment in their favor or 
not. The presumption, therefore, must be that it did, 
provided it was not impossible in law for that sort of 
cause of action—an attorney’s lien upon money in the 
hands of the adverse party—to exist. 

Of their demand all we are permitted to know from 
the record before us is, that it was for the sum of $45, 
which they claimed to be due to them from the origi- 
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nal plaintiff in that action for services as attorneys, 
and for which they asserted a lien on the money due 
from the defendant, and in his hands. - That such a 
lien might exist under the provision of our statute on. 
the subject cannot be denied. Sec. 8, chap. 5, Gen. 
Statutes, 95. This section provides that: ‘ An attor- 
ney has a lien for a general balance of compensation 
upon any papers of his client which have come into 
his possession in the course of his professional employ- 
ment; upon money in his hands belonging to his cli- 
ent, and in the hands of the adverse party in an action or 
proceeding in which the attorney was employed, from the 
time of giving notice of the lien to that party.” 

It being thus settled that, under certain conditions, 
such lien is possible, the question whether Colby & 
Hazlett were entitled to it depended, of course, upon 
the establishment by them of the existence of those 
conditions by competent evidence on the trial. That 
they did so is manifest from the judgment of a com- 
petent tribunal in their favor, against which no error 
is shown. 

Thus far we have omitted to touch upon the propri- 
ety of the practice adopted by the county court of ad- 
mitting an attorney into the case of his client, as 
plaintiff, for the purpose of enforcing his lien against 
the defendant, nor considered whether it could be 
done against objection by one or both of the original 
parties to the suit. Although for want of necessary 
exceptions no question on this point is raised, yet it 
may not be wholly out of place for us to say that, un- 
der circumstances readily suggested, one of which, and 
probably an indispensable one, was here present—the 
attempted dismissal of the case by the plaintiff—we 
should regard the course pursued not only permissi- 
ble but eminently proper. 

As to whether the original parties could successfully 
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oppose this practice by objection, that of necessity 
must depend upon the showing made in each case. 
No one would contend, we suppose, that so long as . 
the client is willing to have the prosecution go for- 
ward in the usual manner for the collection of the 
money in his own name, the attorney would have the 
right to be admitted into the case as a party plaintiff. 

But when it appears that the attorney, to secure the 
payment of fees due him for services performed in the 
preparation and prosecution of the case, has taken the 
statutory steps necessary to perfect his lien upon money 
due from the defendant, and which is the subject of 
the litigation, he has such an interest therein as enti- 
tles him to have the case go forward to a final deter- 
mination; and to the end of protecting that interest 
and enforcing payment may, if necessary, be admitted 
as a party plaintiff. In such a proceeding it would be 
proper practice for the attorney, on being admitted as 
a party, to file a petition in his own name against both 
plaintiff and defendant, setting forth the particulars 
of his claim and lien so that, if disputed by them, an- 
swers could be filed, and the issues made up, as in 
other cases. Such being our views, it follows that the 
judgment of the district court should be reversed, and 
that of the county court in all things affirmed; and 
it is so ordered. 


JUDGMENT ACCORDINGLY. 
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LincoLy BUILDING AND SAVING ASSOCIATION, APPELLEE, 
v. Joun E. Hass AnD OTHERS, APPELLANTS. 


1. Mortgage: EQUITABLE TITLE: SUBSEQUENT PURCHASER. A 
mortgage purporting to convey a fee simple title to real estate, the 
mortgagor having the equitable title only, is effective to pass 
such equity, and when duly recorded is notice to a subsequent 
purchaser from the mortgagor and to his grantees of the mort-~ 
gagee’s interest in the premises mortgaged. 


2. LIEN. The lien of such mortgage is not defeated by 
such subsequent purchaser procuring from the holder thereof, 
by quit-claim deed, a voluntary conveyance of the legal title to 
himself. 

8. RECORD: NUMERICALINDEX: MISTAKE. A mistake 


of the county clerk in entering a description of mortgaged prem- 
ises on the numerical index, the mortgage being in all other 
particulars properly recorded and indexed, will not vitiate the 
record as to subsequent purchasers, 


AppraL by defendant Hass from a decree of fore- 
closure rendered in the district court of Lancaster 
county. The facts are sufficiently stated in the opin- 
ion. 


Burr §¢ Kelly, for appellant Hass, cited Gen. Stat., 
875, sec. 15. Id., 248 and 249, secs. 1 to 7. Ldmin- 
ster v. Higgins, 6 Neb., 269. Metz v. The State Bank, 7° 
Neb., 171. Gilbert v. Jess, 31 Wis.,110. Intern’! Life 
Ins. Co. v. Scales, 27 Ia.,640. Pringle v. Dunn, 37 Wis., 
p. 449, and cases there cited. Hamilton v. Doolittle, 37 
Ill., 483. Morgan v. Clayton, 59 Ia., 40, and cases cited. 
Kerr on Fraud and Mistake, pp. 812, 3138, and 316, 
and cases cited. 1 Story’s Equity Jur., section 409. 
Deroin v. Jennings, 4 Neb., 100. 


Harwood g Ames, for Appellee, cited Jones on Mort- 
gages, sec. 679, 682, 825, 1483, 1656, 1771. Crane v. 
Turner, 7 Hun, 357. Waring v. Smythe, 2 Barb. Ch., 
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119. Jackson v. Malin, 15 Johns., 297. Caldwell v. 
Sigourney, 19 Conn., 48. Walker v. Lincoln, 45 Me., 67. 
MeConnell v. Reed, 5 Ills., 117. Staffel v. Shroeder, 62 
Mo., 147. Mainwarring v. Terry, 39 Texas, 67. Carter 
v. Wise, 89 Texas, 278. 


Lakg, J. 


None of the testimony taken by the referee being in 
the record, his report of facts cannot be questioned, 
but must be treated by us as fully supported by the 
evidence. Besides the existence of the plaintiff as a 
corporation under the laws of this state, the material 
facts thus established are the following, viz.: That the 
defendant William Chapin, being the owner in fee 
simple of the land in controversy, for a valuable con- 
sideration undertook to convey it to the defendant 
William F. Chapin, but by mistake in the description 
this land was altogether omitted, and other land to 
which the grantor had no title covered by the deed. 
That afterwards, on the 20th of June, 1874, William 
F. Chapin, in due form mortgaged the land so intended 
to be conveyed to the plaintiff, and on December 15th, 
1875, conveyed the same by warranty deed to the 
‘defendant, Burr, who took it, however, with actual 
notice of the existence of said mortyage as an incum- 
brance thereon. Burr afterwards sold, and by war- 
ranty deed formally conveyed the land to the defend- 
ant Hass, who had no aetual notice of the mortgage. 
The consideration paid by Hass was eight hundred 
dollars, which appears to have been the fair value of 
the land at that time. It also appears that on the 18th 
of March, 1877, Burr procured from William Chapin 
to himself, a quit-claim deed, in which the premises 
were described correctly. These several instruments 
were duly recorded in the order of their execution. © 
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From these findings of the referee it is established 
that from the beginning of these several transactions, 
and up to the execution of the quit-claim deed, the 
legal title to the land was in William Chapin, and that 
his immediate grantee, and all of the other defendants 
were dealing with a mere equity. When William F. 
Chapin executed said mortgage to the plaintiff, and 
the deed to Burr, and also when Burr deeded to Hass, 
there was nothing of record by which either of them 
could trace any title from the government to himself. 
But notwithstanding this want of record evidence of 
title in himself, William F. Chapin, by the deed he 
received from William Chapin, became the equitable 
owner of the land, and was in a situation to demand 
and compel such a conveyance as they had agreed 
should be made. And this equitable interest was one 
which he could encumber by mortgage, or convey by 
deed, as it is shown he did. 

When Hass took the conveyance from Burr the 
county records failed to show in the latter any interest 
in the land on which it could with certainty operate. 
There was, to be sure, the record of a formal deed to 
Burr from William F. Chapin, who might or might 
not have had an interest therein which he could thus 
dispose of. Whatever interest he did have, Burr of 
course had taken, but nothing more. It happened 
that he did have the equitable title as before stated, 
but the records disclosed the fact, of which Hass was 
bound to take notice, that this had been mortgaged to 
the plaintiff long before the execution of the deed to 
Burr, and that therefore the latter had taken, and could 
convey an encumbered interest only. 

But did Hass, as his counsel contends, derive any 
advantage over the plaintiff from the quit-claim deed 
afterwards procured by Burr to himself? We think 
not. We are of opinion that their respective equities 
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were fixed at the time Hass made his purchase of the 
land, and were notin the least degree changed by what 
Burr subsequently did. 

William Chapin, after his first but erroneous con- 
veyance, ceased in fact to be the owner of the land, or 
to have any personal interest in it. He was simply 
the holder of the naked legal title in trust for the 
equitable owner, whoever he might be, and his quit- 
claim deed was effective only to convey it to Burr, and 
by force of Burr’s previous warranty to Hass, over to 
him. Hass, as we have shown, did not purchase the 
land on the strength of this deed, nor of any right 
which he expected to obtain from William Chapin, 
but on the strength of such title as Burr had received 
from William F. Chapin, backed by their several 
covenants of warranty. 

Our conclusion that the effect of this quit-claim deed 
was only to pass the naked legal title, and changed no 
equities of the parties, is supported by the following, 
and many other authorities: Allen v. Holton, 20 Pick., 
458. Coe v. Persons unknown, 48 Me., 482. Walker v. 
Lincoln, 45 Id., 67. Doe v. Reed, 5 Tll., 117. Caldwell 
v. Sigourney, 19 Conn., 48. Stoffel v. Schroeder, 62 Mo., 
147. 

There is one other objection made to this mortgage 
deserving notice. In entering it upon the numerical 
index there was an error in the description of the 
premises covered by it. On this point the finding of 
the referee is: ‘That said mortgage to plaintiff was 
in the first instance placed upon the numerical index 
in the clerk’s office of said county as covering the 
lands described in the deed of William Chapin to 
William F. Chapin, and was so placed at the time of 
the said conveyance to Carlos C. Burr, and of the lat- 
ter to the said defendant John E. Hass, but was, at 
some time subsequent thereto, changed thereon to 
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cover the lands intended to be conveyed by said deed,” 
etc. 

This was a mistake of the clerk, to which it does 
not appear from the finding of the referee that the 
plaintiff in any respect contributed. Nor does it ap- 
pear that Hass was at all prejudiced by it, therefore he 
is not in a situation tocomplain. He had in the record 
of the mortgage, which was correct, and the general 
index directing him to it, notwithstanding this error, 
the notice contemplated by the recording act, of which 
he was bound to take notice at his peril. 

We think the equities of the case are clearly with 
the plaintiff, and the judgment of the court below 
must be affirmed. 


JUDGMENT AFFIRMED. 


CHARLES ERRICKSON, PLAINTIFF IN ERROR, V. THE STATE 
oF NEBRASKA, DEFENDANT IN ERROR. 


Criminal Law: costs. J.C. E. made complaint before a justice 
of the peace ‘‘that she has just cause to fear, and does fear, 
that one J. D. will commit the crime of assault and battery on 
her, the affiant, and also on her husband, C. E., and will also 
burn and destroy their property. That the reason C. E. does 
not make this complaint as to himself in person is because he is 
confined to his bed by bruises, injuries, and wounds inflicted 
upon him by the said J. D.’? A warrant was issued, and the 
said J. D. arrested, but upon the trial the justice found that 
there was no just cause for the complaint, and rendered judg- 
ment in the name of the state against C. E. for the costs in the 
case. Held, That such judgment could not be sustained. 


Error to the district court of Dodge county. 


A complaint was filed before a justice of the peace 
by Johanna C. Errickson against John Delaney, alleg- 


586 SUPREME COURT OF NEBRASKA, 


Errickson vy. The State. 


ing that she had just cause to fear, and did fear, that 
the said Delaney would commit an injury to the per- 
son or property of herself and husband, Charles Er- 
rickson; also that her husband was then confined to his 
bed by reason of wounds received at the hands of said 
Delaney. A warrant was issued by the justice, Dela- 
ney arrested, examined, and discharged, and judgment 
rendered in the name of the State of Nebraska against 
Charles Errickson for the costs of the case. This 
judgment being affirmed in the district court, Charles 
Errickson brought the cause here for review on a pe- 
tition in error. 


George L. Loomis and N. H. Bell, for plaintiff in 
error. 


C. J. Dilworth, Attorney General, for the state. 
Coss, J. 


That part of the complaint of Johanna Caroline 
Errickson before the justice of the peace, wherein she 
seeks to charge John Delaney with an intent to com- 
mit an assault and battery upon her husband, Charles 
Errickson, as well as that wherein she gives certain 
reasons why the said Charles Errickson did not make 
the said complaint himself in person as to himself, 
is surplusage, and constituted no foundation or part 
of a foundation for the arrest and examination of the 
said John Delaney. The power to issue warrants and 
make arrests for the purpose of preventing the com- 
mission of crimes is derived by justices of the peace, 
and some other judicial officers, from Statute, chap. 
XXVI of the criminal code. Gen. Stat., 786. The 
first section of said chapter provides in what cases 
such warrant shall issue and such arrest be made. 
Such power is clearly confined to cases where the per- 
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son complaining shall state in writing under oath 
“that he has just cause to fear, and does fear, that 
another will commit an offense against the person 
or property of himself, his ward, or child.” Even if 
in considering a question involving the jurisdiction of 
justices of the peace we were allowed to resort to rules 
of construction, and were not confined to the letter of 
the statute, then upon the most familiar rules we must 
see that the expression “himself, his ward, or his 
child ” excludes the husband of the complainant. 

The words of the complaint above referred to, being 
therefore surplusage, and utterly void, could form no 
foundation for a judgment for costs against the said 
Charles Errickson. 

Section 270 of the criminal code provides as follows: 
“But if the magistrate, on the examination, shall be 
satisfied that there is no just, cause for the complaint, 
it shall be his duty to discharge the accused, and ren- 
der judgment in the name of the state against the 
party complaining for the costs of the prosecution.” 
Gen. Stat., 787.- 

It was therefore the duty of the justice of the peace, 
having discharged the accused for the reason that there 
was no just cause for the complaint, to render judgment 
in the name of the state for the costs of the prosecu- 
tion against the party complaining, Johanna Caroline 
Errickson. And he had not, neither could he in that 
case at that time acquire jurisdiction to render judg- 
ment against any other person. 

But it seems that the justice of the peace in this 
case, having found a person supposed to be responsible 
against whom to render judgment for costs, did not 
stop at the costs of the prosecution for which he was 
authorized to render judgment against the party com- 
plaining, but rendered his judgment against the plain- 
tiff in error.‘‘for the costs in this case,” including evi- 
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dently the costs of the defense as well as of the «‘ prose- 
cution.” And as it appears by the transcript that the 
defense had thirteen witnesses sworn while the prose- 
cution had but ten, it is probable that at least half of 
the $100.14 costs for which the judgment was ren- 
dered consisted of costs of the defense for which the 
justice was authorized to render judgment against 
nobody. 

The district court therefore erred in its judgment 
affirming the said judgment of the justice of the peace, 
and the said judgment of the district court as well as 
the said judgment of the justice of the peace are re- 
versed, 


JUDGMENT ACCORDINGLY. 


C. N. Patne & Co., PLAINTIFFS IN ERROR, V. Purny M. 
PUTNAM ET AL., DEFENDANTS IN ERROR. 


Stay of Execution and Order of Sale: mecHanrcs’ Lizn. 
On a judgment foreclosing a mechanics’ lien and for sale of the 
building and premises, the defendant is not entitled to a stay of 
execution and order of sale on mere request, without filing a 
bond with security. 


Error to the district court of Fillmore county. 
Heard below before Wzaver, J. 


Kaley Brothers, for plaintifis in error, cited Gregory v. 
Cameron, 7 Neb., 414. Laws 1875,49. Peters v. Dun- 
nells, 5 Neb., 570. rie City Bank v. Compton, 27 Penn. 
State, 195. 


W. V. Fifield, for defendants in error, 
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Coss, J. 


There was a judgment in the district court in fa- 
vor of the plaintiffs in error on an account for lumber 
and other building material furnished by the plaintiffs 
to the principal defendants, and used in the erection 
of a hotel, and for the foreclosure of the lien of 
plaintiffs therefor upon the said building, etc. Within 
the time limited by law for staying execution on judg- 
ments the defendants filed their request for stay, as in 
case Of judgment of foreclosure of mortgages, which 
request was allowed by the clerk, and a stay duly en- 
tered. At the next term of court, after entering a 
precipe for execution and order of sale, which was 
refused by the clerk, the plaintiffs filed their motion 
in court for an order vacating the said stay, which was 
by the court overruled, and the plaintiffs bring the 
same to this court on error. 

Section 2 of the act to provide for stay of execu- 
tions and orders of sale, found on page 49 of the acts 
of 1875, provides that “the order of sale on all de- 
erees for the sale of mortgaged premises shall be 
stayed for the period of nine months from and after 
the rendition of such decree whenever the defendant 
shall, within twenty days after the rendition of such 
decree, file with the clerk of the court a written re- 
quest for the same.” 

The language of this provision, it will readily be 
seen, confines its application to decrees for the fore- 
closure of mortgages, and does not apply to mechanics’ 
lien cases. In all other cases of stay provided for by 
the statute the defendant is required to procure within 
twenty days from the rendition of judgment, two or 
more sufficient freehold sureties to enter into bond, 
ete. 

Without inquiring whether the defendant’s case is 
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within any provision of the statute, it is sufficient to 
say that it certainly is not within the second section, 
and they were not entitled to a stay upon mere request. 
The order of the district court refusing to vacate the 
stay is reversed, and the said stay is hereby set aside 
and vacated. 

JUDGMENT ACCORDINGLY. 


Wriiiam HAstiP, PLAINTIFF IN ERROR, V. THE STATE 
oF NEBRASKA, DEFENDANT IN ERROR. 


Criminal Law: FORGERY: INDICTMENT AND EVIDENCE. In- 
dictment and conviction for uttering and publishing as genu- 
ine a certain promissory note for $500, payable to the order of 
William Haslip five years from date, with interest at 12 per 
cent per annum, payable semi-annually. The note offered in 
evidence calls for interest, payable annually, and is indorsed 
with the name of the payee; also with two payments—one be- 
ing for $47.60, the other 1.20. Held, That there was a vari- 
ance between the allegation and the proof. 


_ Error to the district court of York county. Tried 
below before Post, J. Verdict against plaintiff in 
error, and sentence that he be confined in the peniten- 
tiary for four years. 


France ¢ Sedgwick, for plaintiff in error, cited 1 
Bishop Crim. Pro., 235. Brown v.. The State, 66 Ill., 
344. 1 Wharton Crim. Law, sec. 607. State v. Handy, 
20 Me., 81. 


C. J. Dilworth, Attorney General, for the State. 
Coss, J. ; 


A number of points are made and errors assigned 
by the plaintiff in error, but one of which will be con- 
sidered, 
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The count in the indictment upon which the plain- 
tiff in error was convicted is as follows, after the for- 
mal part: “ That the said William Haslip * * * 
unlawfully and feloniously did utter and publish as 
true and genuine a certain false, forged, and counter- 
feited promissory note for the payment of money, 
which said false, forged, and counterfeited promissory 
note for the payment of money is of the purport, value, 
and effect following, to-wit: 


“No. “York, Nes, Aug. 21, 1877. 

“ August 21, 1882, after date, for value received I 
promise to pay to the order of William Haslip five 
hundred (500) dollars at York, Nebr., with inter- 
est at twelve (12) per cent per annum, from date un- 
til paid, together with a sum equal to ten (10) per cent 
of said amount as attorney’s fees if action is brought 
on this note or the mortgage given to secure the same, 
or if the same is not paid when due, interest payable 
semi-annually. 

“Due Aug. 21, 1882. 

His 
“Davin F. x Burton. 
Mark 


“With intent thereby unlawfully to defraud,” ete. 

Upon the trial the district attorney offered in evi- 
dence a note, differing only on its face from the one 
set out in the indictment, as above copied, in this, that 
the note offered calls for interest payable annually, and 
upon the back of the note offered are the following 
words: “Wm. B. Haslip.” “October 21st, $47.60.” 
“ November 10, 1.20.” 

To the introduction of this note the defendant be- 
{ow objected for the reasons—first, that it varies from 
the note set out in the indictment, etc. The court 
overruled the objection and the defendant excepted. 
The plaintiff in error made the overruling of his said 
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objection and the admission of said note in evidence 
to the jury one of the grounds of his motion for a 
new trial, which was also overruled. 

“Tn all criminal prosecutions where written instru- 
ments enter into the gist of the offense, as in forgery, 
uttering forged instruments, etc., they (the false in- 
struments) should be set out in words and figures. 
Thus the omission of a word in an indictment for for- 
gery is fatal.” The lawis thus laid down by Wharton 
in his work on “ American Criminal Law,” and is 
amply sustained by the numerous cases, both ancient 
and modern, cited by him. In some of the cases it is 
held that the mere mis-spelling of a word, where it 
does not by reason thereof come to have the sense and 
meaning of some other word, is not fatal, but I can 
find no case where it has been so held where one word 
was substituted for another, so as to materially change 
the legal effect of the instrument. 

In the case at bar the plaintiff in error is indicted 
for uttering a forged note running five years at 12 per 
cent interest, interest payable semi-annually. This in- 
terest and its semi-annual payment is an important fea- 
ture in considering the value of the paper had it been 
genuine, and hence the paper introduced calling only for 
annual interest falls short of establishing the crime as 
charged in the indictment, and unless we set aside 
those rules of criminal pleading which have always 
been deemed essential to the safety of the people we 
cannot sustain a conviction on such evidence. On the 
back of the note given in evidence is the following: 
“Wm. B. Haslip, October 21st, $47.60. November 
10, 1.20.” The note on its face is payable to the or- 
der of William Haslip, so that it could not have been 
“uttered” by the plaintiff in error without his in- 
dorsement, and such indorsement, when made, became 
a material part of the note, and no description, much 
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less a copy of the note, is complete without it. The 
other words and figures on the back of the note show 
two payments had been made on it, amounting in the 
aggregate to $48.80, thus reducing the nominal value 
of the note from $500 to $451.20. 

In the case of The State v. Handy, 20 Me., 81, the 
indictment was for altering a paper in the nature of a 
receipt and order to the sheriff to allow $48 on an ex- 
ecution. The proof showed that the paper when 
signed by the execution plaintiff was for $20. But 
upon the back of the paper were these words: “ He 
says he worked for me one day, for which I owe him 
$1, making in all $49, which you may allow him on 
the execution.” The proof was that the figures 49 
were originally 21. In the indictment no notice had 
been taken of the words on the back of the paper. In 
the opinion the court say: “ The order is set forth in 
the indictment for the sum of $48; but upon inspec- 
tion of the instrument alleged to be forged it appears 
there is the further sum of one dollardue. It is, then, 
an order for the sum of $49, and the instrument, not 
having been truly set forth in the indictment, the ex- 
ceptions are sustained, and the verdict set aside.” 

In the case at bar the plaintiff in error is convicted 
for uttering a forged note for $500; but upon inspec- 
tion of the instrument as uttered it lacks nearly one- 
tenth of that sum. 


REVERSED AND REMANDED. 


40 
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Cuarues H. Frey anp FERDINAND KocH, PLAINTIFFS IN 
ERROR, V. WENZEL DRAHOS, DEFENDANT IN ERROR. 


Replevin: ALTERNATIVE JUDGMENT. In an action of replevin 
' the property replevied consisted of a steam engine, boiler, 
grate, gauge cock, engine house, pump, etc.; also an office 
10x12 feet, and one Fairbanks hay scales complete, which 
property was replevied from the sheriff, who had levied upon 
it by virtue of executions in his hands, but had not removed 
it from where it had formerly been kept and used. The prop- 
erty was not moved on the order of replevin, but allowed to 
remain in the same place. The judgment upon the trial was 
‘that the said defendant have a return of the property replev-.. 
ied in this action, and in case the plaintiff fails for twenty days 
to return to the said defendant the said goods and chattels, that 
the said defendant have and recover judgment against said 
plaintiff for the sum of $418.51, the amount of said executions, 
and interest to date of this judgment, together with his costs.” 
The evidence shows that within twenty days after the rendition 
of the said judgment the plaintiff offered to return the said 
property to the said sheriff, defendant, but that the said sheriff 
declared that he would not receive it; that some six months 
thereafter the said Charles H. Frey, sheriff, caused an execu- 
tion to be issued for the said $418.51, the alternative judgment, 
Held, That an injunction restraining the collection of such ex- 
ecution was properly issued and made perpetual. 


Error to the district court of Cuming county. 
Tried below before Barnzs, J. 


Crawford ¢ McLaughlin, for plaintiffs in error, cited 
Bromhamv. Martin, 8 Cent. Law Journal, 357. 7 Wait’s 
Actions and Defenses, 592. Hesket v. Fawcet, 11M. & 
“W., 856. 2 Chit. Plead. (16th Am. Ed.), 469, 470. 
Lanier v. Trigg, 6 Sm. & M. (Miss.), 641. Besancon v. 
Shirly, 9Id., 45. Fuller v. Pelton, 16 Ohio, 457. Ray- 
mond v. Bernard, 12 Johns., 274. 


R. F. Stevenson, for defendant in. error, cited Mc Clel- 
lan v. Marshall, 19 Iowa, 561. 
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Coss, J. 


The plaintiff in error makes several points upon the 
admission of testimony by the court below and the 
striking from the bill of exceptions of the return of 
the execution. But if there was error in any of these 
proceedings it was error without prejudice, as in my 
view of the case none of the acts complained of could 
in any event have been material in controlling the 
final disposition of the case. The first made is that 
“the facts set forth are not sufficient in law to main- 
tain the action, &.” But the plaintiffs nowhere in 
their brief point out in what respect the petition fails 
in its facts, and upon a careful examination of it I fail 
to see to what part of it the objection applies, or 
wherein it is defective in substance. I will therefore 
pass to the more meritorious points presented, which 
may be grouped and considered together. 

V. That the verdict given in the case is against and 
contrary to the weight of evidence and the law of the 
case. ; 

VI. That the findings of the court upon questions of 
law and fact are against and contrary to the weight of 
evidence. 

IX. That the said court erred in overruling the mo- 
tion for a new trial, &c. 

The pleadings and testimony as preserved by the 
bill of exceptions show that on the 4th day of March, 
1876, the plaintiffin error, as sheriff of Cuming county, 
had in his hands for service two writs of execution, ag- 
gregating in amount to $312.51, against the Cuming. 
County Grange Company. That on the said day he 
levied said executions upon the following property as 
the property of said Cuming County Grange Com- 
pany, but which property was in the possession of and 
claimed by the defendant in error, to-wit: one ten-horse 
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power steam engine and boiler, one grate bar, five 
wrenches, one gauge cock, one cast iron pump and 
pipe, one driving belt, 4 bars of iron, one engine house, 
one Fairbanks hay scales complete, one office 10x12 
feet. That on the 15th day of March, 1876, the de- 
fendant in error commenced an action in the district 
court of Cuming county against the plaintiff in error, 
C. H. Frey, and replevied the above described prop- 
erty. That the said Charles H. Frey answered and 
defended in said action, that he levied upon the said 
goods and chattels as the property of said Cuming 
County Grange Company by virtue of two writs of ex- 
ecution, &c., denied the ownership of the said Wenzel 
Drahos, &. That on the fourth day of January, 1878, 
the said cause came on for trial before the said district 
court, which found in effect that the defendant therein 
(plaintiff in error Charles H. Frey) did not wrongfully 
detain the said goods and chattels. That said goods 
and chattels, when levied upon by said sheriff Charles 
H. Frey, were in the possession of the said Wenzel 
Drahos, who held them under color of title in good 
faith, but that he did not have the right to the posses- 
sion thereof at the time of the commencement of the 
said action. The court further found that the defend- 
ant (plaintiff in error Charles H. Frey) was, by virtue 
of two executions in his hands as sheriff, &c., and a 
levy upon said goods and chattels made by virtue 
thereof, entitled to the possession thereof. That the 
value of said goods and chattels was one thousand and 
ten dollars, &c. And the said district court rendered 
judgment upon the said finding, that the said defend- 
ant (the plaintiff in error, Charles H. Frey) “have a 
return of the property. replevied in the said action, 
and in case the plaintiff fail for twenty days to return 
to the said defendant the said goods and chattels, that 
the said defendant have and recover judgment against 
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the said plaintiff for the sum of $418.51, the amount of 
said executions und interest to date of this judgment, 
together with his costs, taxed at $78.83.” That the 
said property had not been removed by the said Charles 
H. Frey when he levied upon it, nor was it removed 
when replevied, but remained in the same place and 
substantially in the same condition at the time of the 
rendition of the said judgment as at the time of the 
levy of the said executions. That on or about the 
twelfth day of January, 1878, and within twenty days 
after the rendition of the said judgment, the said prop- 
erty still remaining in the same place and substantially 
in the same condition as when levied upon, the de- 
fendant in error offered to deliver the same to the 
plaintiff, Charles H. Frey, who refused to receive the 
same. That the said Charles H. Frey was dissatisfied 
with the judgment of the district court hereinbefore 
referred to, and shortly after the rendition thereof and 
before the said offer of the said Wenzel Drahos to re- 
turn the said property to him, had taken the initiatory 
steps to bring the said case to this court on error, and 
that the said Wenzel Drahos, through his attorney, had 
entered into a stipulation with the said Charles H. 
Frey, whereby he had waived the issuance and service 
of a summons in error in the said cause, and agreed ‘ 
that the said cause in error might be brought on at the 
then pending term of this court. 

The said cause was brought to a hearing and final 
determination in this court at the term thereof in Jan- 
uary, 1878, and the judgment of the district court af- 
firmed. See 7 Neb., 194. 

It further appears from the record that the said 
Wenzel Drahos paid all the costs in the said replevin 
suit, to-wit: the sum of $78.83; that on the second day 
of July, 1878, the said Charles H. Frey caused an ex- 
ecution to be issued out of said court and placed in the 
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hands of the said Ferdinand Koch, sheriff of said 
county (successor to said Frey), for the recovery of the 
$418.51 damages assessed in said cause in case said 
Wenzel Drahos failed to return said property accord- 
ing to the judgment of said court, and that said sheriff 
was about to levy upon the property of the said Wen- 
zel Drahos to make the amount of said judgment, &c. 

The district court rendered a decree perpetually en- 
joining the enforcement of the said alternative judg- 
ment. The defendant thereupon brought the case to 
this court by petition in error. 

The property involved was of such cumbrous and 
bulky nature as to render its removal quite inconve- 
nient, so that when levied on by Charles H. Frey as 
sheriff, as well as when replevied from him by Wenzel 
Drahos, it was allowed to remain in its original posi- 
tion and situation, and so continued when, under the 
judgment, Frey, as sheriff, became entitled to its re- 
turn to him. That being the case, it seems to me 
quite clear that the judgment of the court executed 
itself, so far as the return of this property was con- 
cerned. And if Drahos continued to exercise acts of 
ownership over it, inconsistent with its sale by Frey, 
as sheriff, and its delivery to the purchaser, the power 
was certainly not wanting in the latter to put a stop 
to such interference. But it seems that Drahos did 
not propose to interfere with the said sheriff in the 
possession and disposal of said property, but on the 
contrary, within the proper time, through his attor- 
ney, he called on the said sheriff and offered him pos- 
session of the property, which, after mature consider- 
ation and advising counsel, he refused to accept. 

Charles H. Frey, as sheriff, had, by virtue of his 
levy, a special property in said goods and chattels to 
the amount of the principal, interest, costs, and accru- 
ing costs, as expressed in the said two writs of execu- 
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tion, and no more. It mattered nothing to him what 
the use of the property pending the litigation was 
worth, nor, so far as this record shows, whether the 
said chattels had depreciated in value or not. It was 
his plain duty to go on and re-advertise and sell the 
property on his said writs of execution. Counsel 
urge in their brief that he could not do this because 
he had taken measures to bring the said replevin case 
to this court on error; and they further urge that, be- 
cause of the said Wenzel Drahos having stipulated to 
waive time and the issuance and service of a summons 
in error in said cause, so as to insure an early decision 
thereof, that he is estopped to prosecute this action. 
Ido not think that such stipulation could have any 
effect further than that expressed on its face—that the 
said deferdant in error would make no objection to 
the want of time nor to the non-issuance or service of 
a summons in error. But he is in nowise committed, 
by reason of the said stipulation, to the wisdom of the 
course of the plaintiff in error in neglecting to look 
atter the said property—if such is the case—while he 
came here for the redress of grievances, which this 
court has already decided that he had not suffered. 
Counsel cite authorities to show that the tender of the - 
property by Drahos to Frey was not properly made, 
and urged that it was not effectual because it was not 
kept good. I do not, as above intimated, believe that 
the doctrine of tender applies to this case at all. But 
if it does, there is a broad difference between a tender 
of money and a tender of chattels. A tender of the 
latter is never required to be kept good. 

Wait, in his late work on Actions and Defenses, thus 
states the law, and cites an abundance of cases in sup- 
port of it: “‘A tender of chattels differs, however, 
both in mode and effect, from a tender in money. 
Thus we haveseen * * thatif the payment is to be 
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made in money, it is the duty of the defendant, when 
the debt is due, to seek the plaintiff in order to make 
the payment. But if the payment is to be made in 
specific articles, such as grain, timber, produce, gro- 
ceries, or the like, then a demand may be necessary, 
for the reason that he who is to perform is not bound 
to carry the property about seeking the other party, 
but it is for the other to go and get it, or to appoint 
where he will receive it, that it may be delivered to 
him.” 7 Wait, 598, 599. 

This property was of such a nature that it could not 
conveniently be carried to the sheriff’s office and 
handed to him. He knew where to go and resume 
his possession of it, and he could not, by the neglect 
or willful failure to perform that duty, acquire the 
right to enforce the alternative clause of the- said 
judgment, and his attempt to do so was properly en- 
joined by the district court. 

The decree is affirmed. 


DECREE AFFIRMED. 


Monrror E. Smith AND ADELBERT CRITTENDEN, .APPEL- 
LEES, V. WILLIAM ScuMITZ AND CHARLES ScHMITz, 
APPELLANTS. 


1. United States Homestead: LIABILITY FOR DEBTS coN- 
TRACTED. W.S. became a stockholder in a certain corporation 
in 1875. In that year and the year following, the corporation 
became indebted to the plaintiffs for goods sold at different 
times, a great part of which indebtedness was contracted prior 
to July 25, 1876. No notice of the debts owing by the corpo- 
ration was ever published, but the record is silent as to the pre- 
cise time when the corporation became in default for the want 
of such notice. The land of W.S., which it is sought to sub- 
ject to the payment of a judgment obtained by the plaintiffs 
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against said corporation and all of the stockholders for the said 
indebtedness, was acquired under the United States homestead 
law, and the patent therefor was issued July 26, 1876. Held, 
That the land could not be subjected to such judgment. 


2 Vendor and Vendee: FRAUDULENT convEYancs. The 
lands in question had been sold and conveyed by W.S., who 
was a judgment defendant in the original suit, to C. S., before 
judgment, which sale and conveyance plaintiffs now seek to 
have set aside and declared fraudulent and void as to them. 
There was evidence tending to show a fraudulent intent on the 
part of W.S., the vendor, but none tending to show a fraudu- 
lent purpose on the part of C.S., the vendee, nor any knowl- 
edge or notice to him of the fraudulent intent of the vendor. 
Held, That to justify a decree divesting the vendee of title on 
the ground of fraud, he must be proved to have been actuated 
by a fraudulent intent himself, have known of the fraudulent 
intent of the vendor, or have received the conveyance without 
consideration, or with one grossly inadequate. 


THIS was an action in equity brought in the district 
court of Butler county to set aside an alleged fraudu- 
lent conveyance of certain real property by defendant 
William Schmitz to defendant Charles Schmitz, and 
subject the same to the payment of a judgment recov- 
ered by plaintiffs against ‘The Alexis Mercantile As- 
sociation,” and the individual stockholders thereof, of 
whom William Schmitz was one. Plaintiffs had a 
decree in their favor in the court below before Post, 
J., and the defendants appeal. 


W. S. Geer and Dean ¢ Garfield, for appellants, cited 
Gen, Stat., 540. Brinkerhoff v. Brown, 4 Johns. Ch., 
671. Krichbaum v. Bridges, 1 Iowa, 14. Brink v. Mor- 
ton, 2 Iowa, 411. Dussuame v. Burnett, 5 Iowa, 95. 
Crippen v. Hudson, 13 N. Y.,161. Greenwood v. Broad- 
head, 8. Barb., 598. North Amer. Fire Ins. Co. v. Gra- 
ham, 5 Sand., 197. Reubens v. Joel, 18 N. Y., 488. 
' Brooks v. Stone, 19 Howard Pr., 395. Howell v. Cooper, 
37 Barb., 582. Roads v. Symms, 1 Ohio, 281. Gen. 
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Thornton v. Hook, 86 Cal., 228. Derby v. Weyrich, 8 
Neb., 174. Green v. Farrar, 5 N. W. R., 648. Voor- 
hies v. Childs’ Executors,17 N. Y., 354. Tootle v. Dunn, 
6 Neb., 98. Galbreath v. Cook, 830 Ark., 417. 


Clinton, Hart ¢ Brewer, for appellees, cited Crowell v. 
Johnson, 2 Neb., 154. Freeman on Judgments, 524. 
Wells Res. Adjudicata, sec. 556. Woodruff v. Taylor, 
20 Vt., 65. Rector v. Rotton, 3 Neb., 172. Rudolf v. 
McDonald, 6 Neb.,164. Freeman on Judgments, 182. 
Kerr on Fraud, 199. Bump on Fraudulent Convey- 
ances, 230, and cases cited. Sillyman v. King, 36 Iowa, 
207. Fualeonberry v. McIlravy, 386 Id., 488. Throck- 
morton v. Rider, 42 Id., 84. 


Coss, J. 


There are several questions of great importance pre- 
sented and ably argued by counsel in this case, but 
which it is not deemed necessary to pass upon, as they 
do not involve the merits of the controversy between 
the parties. Both of the defendants in their answers 
allege that the defendant Charles Schmitz acquired 
title to the lands in question under and by virtue of 
the laws of the United States granting homesteads to 
actual settlers upon the public domain; that the patent 
thereof issued on the twenty-fifth day of July, 1876, 
and that the claim or demand of the plaintiffs, or a 
large part of it, accrued prior to the issuance of the 
said patent. These allegations are not denied by the 
plaintiffs, specifically or generally, and therefore stand 
admitted. Section 2,295 of the Revised Statutes of the 
United States (the preceding sections of the same chap- 
ter (5) being devoted to the method of acquiring title 
under the homestead law) provides that “no lands ac- 
quired under the provisions of this chapter shall, in 
any event, become liable to the satisfaction of any 
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debt contracted prior to the issuingof the patent 
therefor.” 

It will scarcely be claimed, if the whole of the 
plaintiffs’ demand accrued, or—to follow the language 
of the statute—the debt was contracted prior to the 
issuance of the said patent, that this action will lie. 
Because if the plaintiffs’ debt or claim is one for which 
the land in question shall in no event become liable 
for the satisfaction of, then it would be idle for this 
court to inquire whether the sale from William to 
Charles Schmitz was made in good faith or not. The 
plaintiffs, by their pleadings, admit that “a large part” 
of theif claim falls within the above description. The 
plaintiffs are the moving parties. They come invok- 
ing the extraordinary power of a court of equity to set 
aside and declare fraudulent and void, as to them, a 
deed of conveyance entered into with all the solemni- 
ties of law and spread upon the public records, and to 
declare the land liable to be sold to pay their claim. 
The law says that as to “a great part” of their claim 
this may not be done. They have, upon their own 
motion, consolidated their claim—that part as to which 
this might have been done, with that “great part” 
as to which it might not be doue—into one judgment. 
It is therefore not within the equitable power of the 
court to grant that measure of relief which, so far as 
the point which I am now covering is concerned, the 
plaintiffs might otherwise have been entitled to. 

But it is doubtful that in any event the said lands 
could be held liable to the satisfaction of the said 
debt. The liability of the defendant William Schmitz 
arose under the provision of the statute, which is 
in the following words: “Every corporation hereaf- 
ter created shall give notice annually, in some news- 
paper printed in the county or counties in which the 
business is transacted, and in case there is no newspa- 
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per printed therein, then in the nearest paper in the 
state, of the amount of all the existing debts of the 
corporation, which notice shall be signed by the presi- 
dent and a majority of the directors; and if any cor- 
poration shall fail to do so, all the stockholders of the 
corporation shall be jointly and severally liable for all 
debts of the corporation then existing, and for all that 
shall be conttacted before such notice is given.” 
Gen. Stat., 200. Now, then, the defendant William 
is liable, by reason of his being a subscriber to the 
capital stock of the said Alexis Mercantile Associa- 
tion, and although the pleadings nowhere disclose the 
date of his subscription, yet, as he is charged with be- 
ing a stockholder in the years 1875 and 1876, I think 
it sufficiently certain that he became a subscriber to 
the stock of the association prior to the twenty-fifth 
of July, 1876, the date of the issuance of the patent, 
so that, if Lam correct in the view that his liability is 
based upon and dates from the act which made him a 
stockholder, then the ‘ debt was contracted prior to 
the issuing ot the patent’ for the land; and the land 
can in no event become liable to the satisfaction 
thereof. 

But upon the testimony the plaintiffs entirely fail to 
establish a cause of action against Charles Schmitz, 
the present holder of the title to the land. There is 
testimony tending to prove that the object of Wil- 
liam in selling the land was to place it out of the 
reach of the creditors of the company. This testi- 
mony is far from satisfactory, being the recollection 
on the part of witnesses of the careless and boastful 
conversation of a party of men engaged in thrashing 
grain, among whom were several of the stockholders 
of said company, including William Schmitz; and 
the witnesses think that said William was one of those 
who boasted of having sold or transferred their land, 


JULY TERM, 1886. 605 


Kitile v. St. John. 


so that the said creditors could not reach it. But 
were this testimony ever so satisfactory and conclusive 
it would fall far short of making a case. It is not 
enongh that the grantor of the lands should have been 
actuated by a fraudulent motive, but the grantee must 
have known of such fraudulent intent or have received 
the conveyance without consideration, or with one 
grossly inadequate. In the case at bar there is not 
a scintilla of testimony tending to prove any fraudu- 
lent knowledge or intent on the part of the defendant 
Charles, but on the contrary his own testimony is 
direct to the point that he had no such knowledge, 
and that he paid a full price for the land. 

Therefore, without passing any opinion upon the 
other points discussed by counsel, Iam satisfied from 
the above considerations that the plaintiffs have failed 
to show themselves entitled to the relief prayed or any 
equitable relief upon the caso made. 

The decree of the district court is therefore re- 
versed, and the cause dismissed. 


JUDGMENT ACCORDINGLY. 


Ropert Kittle, PLAINTIFF IN ERROR, v. EH. G. St, 
JOUN, DEFENDANT IN ERROR. 


Landlord and Tenant: Lease. Action for rent of a ware- 
house and lumber-yard. Plaintiff offered in evidence a lease 
executed by plaintiff to defendant, witnessed, but not acknowl- 
edged or recorded, whereby the plaintiff demised the premises 
to the defendant for a term of five years ata rental to be paid 
quarterly in advance. Lease excluded by the district court for 
the reason that it was not recorded. Held to be error, for 
which a new trial must be awarded. 


Error to the district court of Dodge county. Tried 
below before Post, J. 
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Robert Kittle, pro se, cited Gen. Stat., 875, sec. 16. 
1 Greenleaf Evidence, see. 268. Chitty on Contracts, 
4, 370. Cook v. Bradley, 7 Conn., 57. Bridgman v. 
Wells, 18 Ohio, 43. 


Marlow g Munger, for defendant in error, cited Rich- 
ardson v. Bates, 8 Ohio State, 257. Gen. Stat., 392, 
sec. 5—872, sec. 1—-880, sec. 46. Roads v. Symmes, 
1 Ohio, 281.- Roode v. The State, 5 Neb., 174. Bridg- 
man v. Wells, 18 Ohio, 48. 


Cogs, J. 


The plaintiff leased certain premises to the defend- 
ant by a written lease dated September 10, 1872, for a 
term of five years, commencing on that day, at a rental 
for each year therein specified, that of the fifth year 
being four hundred and fifty dollars, payable quarterly 
in advance, at the office of the plaintiff in Fremont, 
and providing further that “at the termination of this 
lease said EH. G. St. John shall deliver the possession 
of said premises peaceably to Robert Kittle, together 
with all right which he may acquire in any railroad 
track or spur thereon, all in as good condition as when 
received, except common wear and the casualties which 
may happen from the elements, and in default of any 
payment at the time due of the rent, or should said 
warehouse be closed, or the premises not used in the 
ordinary grain or lumber trade for more than one 
month at any time, Robert Kittle may terminate this 
lease by first giving six days notice, served on any one 
occupying said premises at such time or thereon. This 
lease may be terminated by E. G. St. John at the end 
of either year, by the same notice as above, served at 
R. Kittle’s office or on him.” Signed by the parties 
and witnessed. 
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The plaintiff in his petition sets out the making and 
delivery of the said lease, that the defendant entered 
into the said premises under the said lease and occu- 
pied them thereunder, and paid the rent according to 
the terms thereof for four years, “that by the cove- 
nants and terms of the said agreement there was justly 
due and unpaid in consideration of the use and rent of 
the said premises, on the tenth day of September, 1876, 
from said defendant to said plaintiff, $65, which was, 
on the eleventh day of September, 1876, demanded by 
said plaintiff from said defendant, who was then in full 
possession of said premises, yet said defendant then 
and there refused,” etc. 

The defendant, by his amended answer, “admits 
that he signed a paper writing, a copy of which is at- 
tached to the said petition ” [the lease set out in plain- 
tiff’s petition]. ‘He denies each and every allegation 
in plaintiff’s petition alleged except that he signed said 
paper writing.” 

“For a second and further answer to plaintiff’s pe- 
tition, he says that he occupied and used the premises 
in said paper writing described * * * from and 
after the tenth of September, 1872, he continued to use 
and occupy said premises until the tenth day of Sep- 
tember, 1876, as tenant at will. That on said tenth 
day of September, 1876, he surrendered the use and 
occupation of said premises to said plaintiff, and has 
not’ since that time had the possession or use of the 
game, and has not, either directly or indirectly, since 
said tenth day of September, 1876, hindered or pre- 
vented said plaintiff from occupying and using said 
premises.” 

' The third defense is substantially the same as the 
second. 

' The reply of the plaintiff denies the surrender of the 
premises by the defendant, and alleges that defendant 
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occupied them under the said lease for the full term of 
five years. 

Upon the trial, the plaintiff offered as evidence to go 
to the jury the original lease or agreement as set out 
and referred to in the petition and answer, which, on 
defendant’s objection, was ruled out and not admitted, 
to which plaintiff excepted. 

It was then agreed by the respective parties in open 
court that either party might read from the bill of ex- 
ceptions (taken at a former trial of the said cause) any 
legally admissible evidence in the case. Whereupon 
the plaintiff commenced to read the cross-examination 
of the defendant (who was sworn as a witness on his own 
behalf at the former trial) from the said bill of excep- 
tions, and which evidence tended to prove occupation 
of the premises by the defendant for and during the 
term for which rent is claimed in this suit, to which 
the defendant objected, as irrelevant, immaterial, and 
no foundation laid. The question being reserved by 
the court, the plaintiff continued to read said testimony 
at considerable length, when the court announced that 
the first objection to the said “evidence must be sus- 
tained as inadmissible, the plaintiffs action is based 
upon the lease,” to which ruling the plaintiff excepted. 

The court directed a verdict for defendant, to which 
plaintiff excepted. 

In Kent’s Commentaries the law is stated as follows: 
“By the law of every state of the Union, all deeds 
and conveyances of land, except certain chattel inter- 
ests, are required to be recorded, upon previous ac- 
knowledgment or proof. If not recorded, they are 
good, and pass the title as against the grantor and 
his heirs and devisees, and they are void only as to 
subsequent bona fide purchasers and mortgagees whose 
deeds shall be first recorded.” 4 Kent, 456. The 
same rule is laid down by Washburn in the following 
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language’: “ The purposes of this record are chiefly to 
give notice to all persons having occasion to ascertain 
whether there has been any prior conveyance or en- 
cumbrance of any real estate; and when it is made, it 
becomes constructively a notice, and as effectual in law 
as if given personally to the party to be affected by 
it. It may therefore be stated in general and nearly 
unqualified terms, that between the parties to the 
deed, or the heirs or devisees of the grantor and the 
grantee, and those claiming under him, the validity of 
the deed is not affected by the want of record.” 8 
Washburn on the Law of Real Property, 282. Again, 
the same author, after speaking of the effect of the 
recording of deeds as notice, and other matters, says: 
“Tn all this it is to be remembered that the recording 
of the deed has nothing to do with the actual passing 
of the title; it is but notice of that act having already 
been done.” Jd., 284. These text writers cite many 
cases in support of the above, but one of which I will 
notice—that of King v. Gilson’s admz., 82 Ills., 348. 
The question in that case arose upon ‘a certain after- 
acquired title to King, which inured to the benefit of 
Hellman, King having originally held the land by a 
title which had failed, and having conveyed it under 
such bad title to Hellman’s grantor. Mr. Justice 
Walker, in delivering the opinion of the court, says: 
“Tt was also urged that such a rule, in case the lands 
were vacant, might operate with great injustice if the 
grantor should execute a conveyance to a different 
person, who might get it first recorded. This is true 
of a large portion of ordinary conveyances, and still 
the title passes to the grantee. It is not the recording 
of the deed that passes the title, but it only secures 
the title from being defeated by a subsequent sale of 
land to an innocent purchaser, * * * In this 
case, when Hasly conveyed the land to appellant, the 
41 
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title vested in Hellman—for whose use this suit is in- 
stituted—and the title remains in him, whatever be- 
comes of the deed.” 

In cases like that which I am now considering, 
where a party takes a lease of lands and tenements, 
and immediately goes into actual possession of them, 
it has, so far as I am advised, never been the custom 
to have the lease recorded, and I see no good purpose 
to be served by such recording. The lessee’s actual 
possession of the premises was sufficient notice to all 
the world of his right in the premises, and it was not 
necessary that publicity be given to his agreement to 
pay rent, to enable the plaintiff to collect it. But if it 
was necessary for this lease to be recorded, whose duty 
was it to record it? If such recording was necessary 
to insure the lessee in the enjoyment of his term, 
then it was his duty to record it, and having neglected 
that duty, he could not now be heard to object to the 
lease on the ground that it was not recorded. 

But the examination of the above authorities and 
their bearing upon the question involved in this case, 
leads me to the conclusion that the full term of five 
years passed to the lessee by the terms of the lease 
under consideration, and that as between the parties 
the lease was effective for that purpose without being 
recorded, and was admissible as evidence in an action 
between the said parties, and that the district court 
erred in excluding it. 

But, on the other hand, let us suppose that the lease 
was noteffective for the purpose of passing the term, 
it was a paper possessing all the essential qualities of a 
deed at common law; in it is expressed the rent of the 
premises for the year in question, as agreed upon by 
the parties, and I think the pleadings are sufficient to 
warrant a recovery on proper proof of use and occu- 
pation. Even in that view, in connection with or to 
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be followed by proof of occupation, I think the lease 
admissible in evidence as proof of the rate of rent 
agreed upon. 

In either view, the excluding of the lease from the 
jury was error, for which there must be a new trial. 

Having reached the above conclusion it will not be 
necessary to notice the other points presented by the 
plaintiff. 

The judgment of the district court is reversed, and 
the cause remanded for further proceedings in accord- 
ance with law. wee 

REVERSED AND REMANDED. 


Derrick HELLING, APPELLANT, v. New ENGLAND Monrt- 
aaae Sscurity Co. AND OTHERS, APPELLEES. 


Practice in Supreme Court: FINDINGS OF DISTRICT couRT. 
In the case made, eld, that where the case made is one of fact 
only, in order to justify the reversal of the finding of the court 
below, this court must find the testimony to be clearly against 
the finding; that in the case at bar the finding is sustained 
by the evidence. 


AppEAL from Richardson county. Tried below be- 
fore WEAVER, J. , 


S. S. Price and Schoenheit ¢ Thomas, for appellant. 
S. A. Fulton and A. R. Scott, for appellees. 
Coss, J. 


There is but one question presented in this case,and 
that is simply one of fact. The cause was tried to the 
court. But two witnesses were sworn—the plaintiff 
himself, on his own behalf, and the attorney of the de- 
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fendant, on behalf of the defendant. Having carefully 
examined the testimony, I am of the opinion that the 
finding and judgment of the district court was right. 
But had I come to a different conclusion, the most that 
could possibly be said in any event would be that the 
court decided against the weight of testimony. This 
court has held, not only in the cases cited in the brief 
of the counsel, but in many others, to the effect that 
the finding of a trial court will not be reversed upon a 
mere preponderance of evidence. But to justify such 
reversal, this court must find the testimony to be clearly 
againstthe finding. No disinterested party could think 
so of the case at bar. The judgment of the district 
court is therefore affirmed. 


AFFIRMED. 


Tue Union Pacrric Rattway Company, PLAINTIFF, V. 
Tue County oF York anv L. J. Ganby, TREASURER, 
DEFENDANTS. 


A Sinking Fund Tax is a tax raised to be applied to the pay- 
ment of the interest and principal of a public loan, and it can- 
not, under the statute, be levied for the payment of floating 
indebtedness. U. P. Railway Co. v. Buffalo Co., 9 Neb., 449. 


ORIGINAL application for an injunction. 

A. J. Poppleton and J. M. Thurston, for plaintiff 
France g Sedgwick, for defendants. 

Coss, J. 


This is an original action commenced in this court 
by the plaintiff for the purpose of enjoining the collec- 
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tion of certain sinking fund taxes levied on its lands 
in York connty. The petition alleges that for and 
during the year 1879, the county commissioners of 
said county of York caused to be levied upon the lands 
of said plaintiff, in said county, a sinking fund tax, so- 
called * * * * * that said sinking fund tax 
was carried on to the books of the treasurer in the 
manner provided by law, and that the said commission- 
ers ordered and directed the said treasurer, by their 
warrant, to enforce and collect the same in pursuance 
of the statutes in such case made and provided. That 
the said sinking fund tax was levied solely for the 
purpose of paying one year’s interest on and thirty per 
cent principal of the outstanding floating indebtedness 
thereof. That the bonded indebtedness of said county 
is as follows: For county railroad bonds, $90,500, 
which is secured by a levy of eight mills; for county 
funding bonds, $22,000, which is secured by a levy of 
five mills. That this is the only bonded indebtedness 
of said county, but that no portion of said sinking fund 
tax was levied for or is to be applied in payment 
thereof, or the interest thereon, but was for the pur- 
pose of paying one year’s interest on, and of finally 
extinguishing the outstanding or floating indebtedness 
of said county, not bonded, and which amounts in the 
aggregate to $8,207.88, etc. Also that the tax list, 
which includes the said sinking fund tax, is now in the 
hands of L. J. Gandy, treasurer of said county, and 
that unless restrained by the order of this court, plain- 
tiff is advised and believes that he will proceed to en- 
force the same against the said lands by a seizure and 
sale thereof, in pursuance of the statute for the collec- 
tion of taxes, ete. 

The defendants by answer admit that for and during 
the year 1879, the county commissioners of said county 
of York levied a sinking fund tax, and that said sink- 
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ing fund tax was so levied for the purpose of paying 
one year’s interest on and thirty per cent of the prin- 
cipal of the outstanding indebtedness of said county, 
and that said levy was upon all the lands and taxable 
property of said county, including lands of plaintiff; 
and admit that the only bonded indebtedness of said 
county consists of $90,500 in county railroad bonds, 
which is secured by a levy of eight mills, and of 
$22,000 in county funding bonds, which is secured by 
a levy of five mills, and they deny each and every al- 
legation in said petition contained not in said answer 
specifically admitted. 

It was claimed at the hearing, by defendant’s coun- 
sel, that as defendants did not, specially or in terms, 
admit by their answer that the said sinking fund tax 
was carried out upon the tax list in the hands of the 
county treasurer for collection, and that unless re- 
strained he would enforce the same against the lands 
of plaintiff, that the said facts were denied by their 
general denial of ‘“‘each and every allegation in said 
petition contained not herein specifically admitted,” 
and that it was necessary on the part of the plaintiff 
that he prove the same. 

I do not consider the said allegations necessary either 
to be pleaded or proved in order to establish the piain- 
tiff’s right of action. The essential thing is the levy 
of the tax; when once levied it becomes a perpetual 
lien on the land, dating back to the first day of April 
of the current year. It is the duty of the county clerk 
to place them in the tax list and deliver such list to 
the county treasurer, together with a warrant com- 
manding him to collect the taxes therein mentioned, 
ete. 

The defendants having admitted by their answer 
the levy by the county commissioners of this sinking 
fund tax, they cannot be permitted in this technical 
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and indirect manner to deny any of the necessary re- 
sults of such levy. If it be true that after the levy 
of such taxes, and before the county clerk had pre- 
pared the tax list, the county authorities were advised 
of the illegality of such levy and rescinded it, or di- 
rected the clerk to leave it out of the tax list, and it 
was so omitted, these facts should have been set out in 
the answer, and might have constituted a defense to 
this action. 

The case then presents the simple question of the 
legality of a levy of a sinking fund tax to pay off the 
floating indebtedness of the county.. This was also 
the sole question in the case of the U. P. R. R. Co. v. 
Buffalo County, 9 Neb., 449, in which case, after able 
argument, it was held in effect that there was no law 
of this state authorizing the levy of a sinking fund 
tax to pay off the floating indebtedness of a county. 
I am entirely satisfied with the opinion in that case, 
and do not think that it should be disturbed. And it 
standing admitted upon the pleadings that the plaintiff 
has paid all the taxes on the said lands, other than the 
sinking fund tax in question, the injunction heretofore 
granted is made perpetual. 


JUDGMENT ACCORDINGLY. 


Joun W. TOWNSEND, PLAINTIFF IN ERROR, V. THE STAR 
Wacon CoMPAny, DEFENDANT IN ERROR. 


1. ‘Promissory Notes: NEGOTIABLE INSTRUMENTS: PLACE OF 
PAYMENT. Where no particular place of payment is designated 
in a promissory note, the holder is bound to demand payment 
of the maker personally, or at his residence; and the tndorser 
contracts only to be answerable in default of the maker, after 
such demand has been made, and on notice to him of the de- 
fault. 
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: ALTERATION. Every alteration of a note by 
the minke in respect to the place of payment, or any alteration 
of the contract of the indorser in a part which may, in any 
event, become material, without his approbation, discharges his 
liability. Woodworth v. Bank, 19 Johns., 892. 


T. was sued as endorser of a note made 
by L. & S. to defendant in error. Proof that when indorsed 
by T. the note was payable generally, but before the suit the 
words, at express office, had been inserted without the approba- 
tion of T., so that the note was, on its face, payable at the 
express office. Held. That such alteration discharged T. as in- 
dorser. 


Error to the district court of Saline county. Tried 
below before Pounp, J., sitting in the absence of 
WEAVER, J. 


_ W. i. Morris, for plaintiff in error, cited Mowery v. 
Mast, 9 Neb., 448. Meridith v. Kennard, 1 Neb., 319. 
High v. Merchants Bank, 6 Neb., 158. 


M. B.C. True, for defendant in error, cited Arm- 
strong v. Freeman, 9 Neb., 11. Graham v. Kibble, 9 
Neb., 182. 


Coss, J. 


The defense chiefly relied upon by the plaintiff in 
error upon the trial in the district court was, that the 
note sued on had been materially altered after the 
same had been guaranteed by him and had passed out 
of his possession. Plaintiff in error was sworn as a 
witness on his own behalf at the trial. He testified in 
substance that the firm of J. M. Townsend & Co., of 
which firm he was the acting member, and of which 
Mr. Fowler was also a member, took the note in ques- 
tion. That in February, 1877, the firm was dissolved, 
and upon settlement he guaranteed and delivered the 
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note to Mr. Fowler. I quote his testimony at some 
length: 

Q. State what you did with that note. 

A. I turned it over to Fowler & Co. 

Q. At that time was it in the same condition it is 
in now? When you turned it over to Fowler & Co.? 

A. No. 

Q. Well, how has it been changed? 

A. This (reading from the note) express office here 
was not on it at that time. 

Q. When was the first time you heard of it or 
heard of that note after you gave it to Fowler & Co.? 

A. The first, I believe, I saw this note was at the 
probate court office, 

* * * & 

Q. You may state whether you turned that note 
_ over and how you came to doit? To turn it over? 

A. Mr. Fowler & Co. were partners in the firm of 
Townsend & Co. By mutual consent we dissolved 
and published notices of dissolution. 

Q. Well, after that what did you do? 

A. At the same time we dissolved I turned this 
note over for a share coming from me—that is, we 
settled up and dissolved, and I gave this note to Fow- 
ler & Co. in settlement of our business. , 

"Q. At this time was this alteration made? 

A. It was not. 

* * * 

Q. Was that alteration in that note made with 
your knowledge? 

A. No. 

Q. Or with your consent? : 

A. No, not with my consent. I did not know that 
it was made then. 

Q. Did they ever tell you that it was made? 

A. No. 
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There was considerable further testimony, all tend- 
ing to prove that the alteration in the note was made 
by Fowler, but nothing as to the time when it was 
made—whether before or after the dissolution of the 
partnership of J. W. Townsend & Co. 

In the case of Brown v. Straw, 6 Neb., 536, this 
court laid down the rule in the following language: 
“ After an instrument is completed and delivered no 
alteration can be made therein except by the consent 
of the parties.” This, of course, means a material 
alteration, and that is material which may become 
material. But as to whether the insertion of a place 
of payment where none was contained in the note 
when executed and delivered is such a material altera- 
tion as will vitiate the note, the question was settled 
in this country by the court of errors of New York in 
1821 in the case of Woodworth v. Bank of America, 19 _ 
Johns., 892. Senator Skinner, in delivering the 
opinion of the court, says: “* The rule that a man is 
not to be held to a contract which has been varied 
without his assent is perfectly well settled; and if an 
instance can occur where it ought to be applied with 
peculiar strictness, it is that of a surety, in which fa- 
vorable light the plaintiff in error is entitled to be 
viewed. Clason v. Morris, 10 Johns. Rep., 588. And 
in my view it is wholly immaterial whether the indor-- 
ser has been prejudiced by the alteration or not. 
The case of Ludlow v. Simms in this court (2 Caine’s 
cases in error) confirms this position, and is not less 
conformable to strict justice than to the rules of law. 
It was there held by the unanimous opinion of this 
court that a surety was not bound beyond the strict 
terms of his contract; and although in that case the 
deviation from these terms was not shown to be inju- 
rious, but on the contrary was probably beneficial to 
the surety, yet he was discharged by it.” 
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In the case at bar the plaintiff in error was sued as 
an indorser of a promissory note. When he indorsed 
it it was by its terms payable generally. Now, then, 
the contract which the plaintiff in error entered into 
by indorsing said note was, that if the same should be 
duly presented for payment to the makers at maturity— 
either to them personally or at their residences or 
places of business—and the same was not paid, and he 
should be duly notified of such presentation and non- 
payment, that then he would pay the money called for 
by the note, together with legal costs of such demand 
and notification. From the pleadings and bill of ex- 
ceptions it appears that after the making of such con- 
tract and the note passing out of his possession, it was 
without his knowledge or consent altered so that the 
same need not be presented for payment to the mak- 
ers personally nor at their residence or place of busi- 
ness, but need only be presented at the express office. 
It further appears from the record that it was so pre- 
sented—presumably at the express office—payment 
thereof refused, the plaintiff in error duly notified 
thereof, and afterwards sued, not only for the contents 
of the note, but also for protest fees. 

I think, therefore, that the said alteration was in a 
matter material to the rights of the parties, and that 
the same released the plaintiff in error from his liabil- 
ity thereon as indorser, in which character he is sued 
in this action. The verdict is therefore unsustained 
by legal evidence; and as a consequence thereof it 
must be held that the district court erred in overruling 
the motion for a new trial. 

The judgment of the district court is reversed, and 
the cause remanded for a new trial. 


REVERSED AND REMANDED. 
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ABATEMENT. 


See CriminaL Law, 10. 


ACCOUNT. 


An Account Stated is an agreement between the parties to 
an account that all the items thereof are correct. In an 
aetion to recover the balance due upon such account, it is 
not necessary for the plaintiff to prove an express promise 
by the defendant to pay the same. Claire v. Claire o.....0 


See EVIDENCE, 2. 


ACKNOWLEDGMENT. 
See AssiGNMENT, 8, 4,5. LANDLORD AND TENANT, 2. 


ACTION. 


Joinder of Causes of: OFFICIAL BonDs. One S. was 
elected treasurer of a school district, and executed a bond 
to the district with two sureties conditioned ag required by 
law. Afterwards, and during the same term of office, he 
executed and delivered to the district an additional bond 
with new sureties. In an action against the principal and 
sureties on both bonds for a default of the treasurer, occur- 
ring after the execution of the second bond, Held, that they 
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were properly joined. Holeran v. School District No. 17... 406 


See AccounT. ASSIGNMENTS, 1, 2. ATTACHMENT. COVENANT. 
Equity. Manpamus. PLeapina, 1, 2, 6, 8, 9, 10, 11, 18, 14. 


PRACTICE, 18, 22, 23. 


ADMISSIONS. 


See TENDER, 1. EvipENog, 1. 


AFFIDAVITS. 


1. Muat be preserved by bill of exceptions in order to be con- 
sidered by supreme court. Aultman v. Howe....c...sceesserer 


2. Onchange of venue. In re Garst...ccccseces coccrectsesesereneres 
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8 Motion for New Trial. On the hearing of a motion for 
8 new trial one of the attorneys for the accused made an af- 
fidavit that the verdict was received by the judge during 
an adjournment of the court, which was not denied. The 
contents of the affidavit were stated to the court, and the 
affidavit itself handed to the district attorney for examina- 
tion, but it was not filed until after the hearing. Held, 
the objection, if any, must be made to its introduction as 
evidence; and if not so made is waived. Longfellow v. The 
SLALE ..creccerressccesee con soceenevecccsseren sensceues teseeeceocsereoscecsecee 105 


See Practice, 7. 


AGENT. 


See ScHooxs, 6. 


AGREEMENTS. 


See Conrracrs, Fraup. Mortaaass, 8, 12, Practice in Svu- 
PREME Count, 8. 


ALIMONY. 


See Divorck AND ALIMONY. 


ALTERATION. 


See NrGotraBLeE, INSTRUMENTS, 11, 12. 


ANSWER. 


See Evipencr, 1. NxEgoTiIasLe INsTRUMENTS, 8,9. PxLEapINa, 8, 
7. PRAcTICE, 6. 


APPEAL. 


See Countiszs, 10. Pracricz, 18, 19, 20. Practice 1n County 
Count, 2,4, Practicz 1n SupREME Count, I, 8, 18. 


APPEARANCE. 


See AssianMENTs, 2. Ernor, 8. 
APPRAISEMENT. 


See JupiciaL SALE, 8 


ASSESSMENT. 


See Ciries or THE Finst Class. Taxes, 4, 5, 7, 8, 10, 11, 12, 
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ASSIGNMENTS. 


1. Foreign State. The voluntary assignment in Lllinois by 
a debtor under a statute of that state [Laws 1877, p. 115] 
of all his property, and the presentation and proof of a 
creditor’s claim in Illinois, is not a bar to such creditor's 
right of action in Nebraska, there being nothing in the stat- 
ute of Illinois or in the deed of assignment restricting cred- 
itors to their respective dividends, or suspending any other 
remedy previously open to them. Gross v. Bunn.......cec00 


EVIDENVE. Where a debtor makes a voluntary 
assignment of all his property under the statute of a foreign 
state, including lands in Nebraska, as well as a deed of suid 
lands direct to his assignee, and a creditor seeks to recover 
a personal judgment in Nebraska, such debtor making a 
voluntary appearance in the action, the sufficiency of such 
conveyances to pass the title of such lands to the assignee 
has no relevancy in such action, and it is error to admit 
such deeds in evidence. I[d....ssssssscsecresevsosentessescncoseeesees 


8 How Executed. Deeds of assignment of both real and 
personal property for the benefit of creditors, to be valid as 
against the creditors of the assignor, must be executed in 
the manner of deeds of real estate, as required by Sec. 1, 
Ch. 61, Gen. Stat., 872. Heelan v. Hoagland ......s0.sercrseve 


4. Must be Recorded. To convey the property as against 
the creditors of the ussignor, the deed of assignment must 
be recorded within thirty days after its execution. Id...... 


5. : RECORD WITHOUT ACKNOWLEDGMENT VOID. The 
record of an unacknowledged deed of assignment is 4 nul- 
lity, furnishing no protection to the assignee as against the 
creditors of the assignor. Id. .sscrcorrsrcccersccscersacsevcsscesoee 


See Fraup. VENDOR AND VENDEE. 


ATTACHMENT. 


Bankruptcy. On the twenty-first day of February, 1878, 
T., H. & Co. commenced certain actions by attachments 
against L. and brother, and levied upon certain goods be- 
longing to them, and on the third day of March thereafter 
recovered judgments on said attachments. On the eleventh 
day of March of that year, L. and brother filed a petition 
in bankruptcy, and were soon thereafter declared bank- 
rupts. On the eighteenth day of that month, S. and Son 
took the goods in question under an order of replevin, 
which goods were taken from them by the U. 8. marshal 
under a warrant in bankruptcy, on the twenty-fourth of 
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that month, and were thereafter adjudged to be the prop- 
erty of L. and brother. Held, on demurrer, that these 
facts constitute a defense in favor of S. and Son against T., 
H. & Co., and that their attachments were dissolved by the 
proceedings in bankruptcy. Tbootle v. Sheldon ..usecsreee 44 


See Lizn. PuixEapine, 4. 


ATTORNEYS. 


Lien for Fees: oF ITS ENFORCEMENT. An attorney in an 
action may have a lien for fees due him for services therein 
on money in the hands of the adverse party,.and which is 
the subject of the litigation; and under certain circum- 
stances may be admitted as a party plaintiff in that action 
for the purpose of protecting and enforcing such lien. Rey- 
NOLAS v. ReyMolds...seccccccersecrccesarscesccssesesccssccrsssccscesessres OF 

BANKS AND BANKING. 


See NraortrasLe InstRUMENTS. SCHOOLS, 6. 


BANKRUPTCY. 


See ATTACHMENT. 


BILL OF EXCEPTIONS. 
See Practice, 1, 2, 3, 4, 6, 9, 12, 16. 


BILL OF PARTICULARS. 


See Practice 1n County Court, 4. 


BILL OF SALE, 


See Morteaaxs, 12, 


BILLS AND NOTES. 
See NrcotiaB_e INSTRUMENTS, 


BONA FIDE PURCHASER. 


See Fraup. Jupicrat Satz, 6,6. VENDOR AnD VENDEE. 


BONDS. 


See Orrictat Bonps. Precincts,2,38. ScHoors,7, Taxus, 7,14. 


BOUNDARIES. 


See Scuoors, 1. 


See ORIMINAL Law, 6. County Courts. 


1. 


1. 
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BRIDGES. 
See CounTizs, 6. 


CHANGE OF VENUE. 


Caszs, 2. 


CHATTEL MORTGAGES. 


See Morreaaezs, 12. SusrocarTion. 


CITIES OF THE FIRST CLASS. 


Change of Grade: DAMAGES: SPECIAL ASSESSMENT. 
Damages occasioned by a change of the established grade 
of a street, which have been ascertained and paid to prop- 
erty owners, as provided in sec. 40 of the act to incorporate 
cities of the first class, cannot be re-imbursed to the city by 
means of a special assessment laid upon the lots abutting 
said street. Goodrich v. City of OMGAG.....ccccseosecreceressere 


Whether, in view of the consti- 
tutional provision that “the property of no person shall 
be taken or damaged for public use without just compensa- 
tion’? [Sec. 21, Bill of Rights], a statute expressly author- 
izing such assessment could be upheld, gue@re. Id.........+08 


CITIES OF SECOND CLASS. 


Act of 1879. David City, now containing less than one 
thousand inhabitants, is duly organized under the act of 
March 1, 1871, relative to cities of the second class. Held, 
That its present organization will continue in force until 
the election of village officers, to be held on the first Tues- 
day in April, 1880, as provided in the act ‘‘to provide for 
the organization, government, and powers of cities and 
villages,’”? approved March 1, 1879. [Laws 1879, 193.] 
The State 0. Palmer ..csecoccssccesscceoenscacees asscene esvsceesecesens 


2. Ordinances. The city of L.,a city of the second class, 


having lawful authority, passed an ordinance to suppress 
houses of prostitution. While this ordinance was in full 
force a new law for the government of cities of the second 
class was passed containing authority to the city council 
to “restrain, prohibit, and suppress’? houses of prostitu- 
tion, and the former act was repealed without a saving 
clause. Held, That the new act did not repeal existing 
ordinances. Im re Mollie Hall.....ccccccssccscccnsessececeeerescees 


See Scuoozs, 1. 


42 


Practice In CRIMINAL 


98 


98 


203 


626 INDEX. 


CLAIMS. 


See Countizs, 10. 


OLERK OF DISTRICT COURT. 


1. In Counties of Less than 8,000 Inhabitants. Pre- 
vious to the fall election, 1879, S., county clerk of Cuming 
county, issued the regular election notices for the several 
precincts of said county, and inter alia placed thereon, as 
one of the officers to be elected, that of clerk of the district 
court. W. was a candidate for said office at said election, 
and received a plurality of votes therefor. S., after can- 
vassing said votes with his assistants, as provided by law, 
refused W. a certificate of election. On quo warranto by 
W. against 8S. (who isstill county clerk, and as such, acting 
clerk of the district court), and proof that according to the 
census returns for said county for 1880 the population of 
said county was 5,574 inhabitants, and that the population 
of said county has been constantly increasing for the past 
twenty years, Aeld, that W. was not entitled to said 
office.. The State, ex rel. Welna, v. Stweffer...ccrcceccccrroseers 506 


2. Neglect to Record Transcript of Judgment: oF 
THE PROOF REQUIRED. To prove the neglect of the clerk 
of a district court to enter a transcript of judgment filed in 
his office on the judgment record so as to make the judg- 
menta lien on real estate, it is necessary to show that he 
was requested to do so. Such request, however, will be 
conclusively shown by the fact of his having entered it, 
on its delivery for that purpose, although so defectively as 
to defeat the object sought. Ryan v. State Bank .......0000 624 


COMMERCIAL LAW. 
See NzaorraBLE InsTRUMENTS. 


COMMISSIONS. 
See Conrracts, 1. 


COMMON CARRIERS. 
See RarnRoabs. 


COMPROMISE. 
See Practice in Supremes Covurr, 8 


CONDITIONS. 


See Contracts, 2.. DEEDS. 


1. 


2. 


3. 


1. 
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CONFESSIONS. 
See CriminaL Law, 12, 18. 


CONFIRMATION OF SALE. 


See Jupictat Sars, 5. 


CONSIDERATION. 


See NzqoTiaBLE InsTRUMENTS, 8. PLEADING, 6. 


CONSTABLE. 


See OrricraAL Bonps. Manpamus, 4. 


CONSTITUTIONAL LAW. 


Felony and Misdemeanor. The last two words—“or 
misdemeanor’’—of section (105), Gen. Statutes, 250, by 
which offenses below the grade of felony are brought nomi- 
nally within the act, are not embraced in its title, and are 
therefore unconstitutional, and to be rejected in construing 
thesection. Boggs v. Washington County....crerecscercererers . 297 

Criminal Code. The several provisions of the criminal 
code relative to costs are clearly embraced in the title of the 
act, which is, ‘*An act to establish a criminal code,” and 
are constitutional. Id....... ete ceennsescsereecorsessenerseseressssens 298 

Mandamus. Under sec. 11, Art. III, of the constitution 
of this state, the legislature could not, by an amendment of 
chapter 18 of the Revised Statutes, confer jurisdiction upon 
judges at chambers to grant writs of mandamus. The State 
w. Pierce County. ..cccsssseccsccserssserecssssseccerssseccsrescssesressees 476 


See C1T1zs oF THE First CLAss, 2. 


CONSTRUCTION OF STATUTES. 


See SraTureEs. 


CONTRACTS. 


Commissions. Plaintiff and defendant entered into a 
contract for the sale and leasing by the formor of machines 
furnished by the latter, plaintiff to receive certain commis- 
sions during the continuance of the contract. The contract 
ceased by consent of both parties, after which payments 
were made to defendant for machines disposed of by the 
plaintiff under the contract. Held, That plaintiff was not 
entitled to commissions on payments so subsequently made. 
Wheeler §& Wilson Mrfg. Co. v. Gallivan .orerrescecerverseeee 818 
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2. Construction. V. entered into a contract with K. to put 
up and sell ice, K. to perform the labor. The contract 
contained a provision that if K. became dissipated and neg- 
lected the business V. might terminate the contract. K. 
put upa large quantity of ice, and was disposing of the 
same us agreed upon, when V. excluded him from the busi- 
ness upon the ground that he had become dissipated. Held, 
ist, That under the terms of the contract, unless K. had 
become dissipated and also neglected the business, V. had 
no right to terminate the contract. 2d, That V. was liable 
to account to K. for his share of the proceeds of the ice. 
Krighaum v. Vindquest. ...cecccccserececcereescrserscersvsersereecsses 435 


See Countixzs, 56,6. Sprcrric PERFORMANCE. 


CONVERSION. 


See PLEADING, 4. 


CONVEYANCE. 


o 
See AssIGNMENTS. CovRNANT. Deeps. Equity. Fraup. 
MortTaaGEs. VENDOR AND VENDEE. 


CORPORATIONS. 


See Pieapines, 4. RarLroaps. 


CORPUS DELICTI. 


See CriminaL Law, 13. 


COSTS. 


See ConsTITUTIONAL Law, 1. CriminaL Law, 4, 5, 6, 7, 14. 
Practice, 18. 


COUNTIES. 


1. County Warrants. County commissioners have no au- 
thority to draw warrants after fifty per cent of the amount 
levied for the year is exhausted [Laws 1879, 865], unless 
there is money in the treasury to the credit of the particu- 
lar fund for the payment of the same, If they do so they 
are personally liable thereon, and on application for mun- 
damus, it being admitted that fifty per cent of the levy of 
1879 was exhausted, and that there were registered war- 
rants outstanding against said fund in said county for at 
least double the amount of money in the general fund in 
the treasury, Aedd, that warrants must be paid in the order ~ 
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of their entry upon the record, and that no warrant can be 
drawn on the treasury in excess of the fifty per cent unless 
there are funds therein available for the payment of that 
particular warrant. The State, ex rel. Cody g West, v. Col- 


FUG COUNLY crccrcceecrsccseescanccsceecenseceesccceensneseneeseunceuersreee 29 
Held, also, that the act of 1879 applies to-all claims. The 
State, ex rel. Hayes, v. Richardson County...... wsuceseenecise seve 198 


2. Re-location of County Seats. A petition containing 
eleven hundred and nine names was presented to the board 
of county commissioners of N. county, praying said board a 
to call a special election for the re-location of the county 
seat of said county. The whole number of votes cast in 
said county at the preceding general election was seventeen 
hundred and seventy-six. The commissioners rejected cer- 
tain votes, thereby reducing the number below three-fifths 
of the votes cast at the preceding general election. Held, 1. 
That the error, if any, in rejecting said names, could not be 
reviewed by proceedings in mandamus. 2. That parties sign- 
ing said petition are in the attitude of plaintiffs, and may 
withdraw their names at any time before it is submitted to 
the board, or afterwards, before it is acted upon, for suffi- 
cient cause. The State, ex rel. Morgan, v, Nemaha County 82 


3. : PETITION. To authorize the board in calling an 
election for such purpose, the petition must contain the 
requisite number of names at the time it is acted upon by 
them. Id..........4 perce sorshtesbiveeceresedesdea des sens cbeecscvewees . 83 


4. County Commissioners: conrracts. County com- 
missioners are required by law to hold their sessions at the 
county seat, and they have no authority to enter into con- 
tracts in relation to county business at any other place. 
Merrick County v. Batty .....cccccccvecesereees Spin Seneedeseestooecsece 176 


5. ‘Roads: contracts. Contracts for thé permanent im- 
provement of roads must be let to the lowest responsible 
DIdder. Td ....scrosesssceceescrcccccccsceaccsssessesseusssesscosssesscane 176 


BRIDGES. The precinct of C.,in M. county, in the 
year 1876 voted and issued bonds to the amount of $8,000, 
to construct a toll bridge across the Platte river. After- 
wards the county commissioners donated’ about $3,000 to 
complete the bridge, upon condition that it should be free. 
The commissioners visited the precinct of C., some distance 
from the county seat, and examined the bridge, and in- 
formed one B. that if he graded the approaches his account 
would be paid, but failed to enter into any contract with 
him for that purpose while in public session as a board. 
Held, That the county was not liable, Id. .........ceseeeseeeee 176 
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Deputy District Attorney. No authority exists for the 


payment by a county of compensation to a deputy district 
attorney or a person appointed by the court to perform the 
duties of district attorney during his absence. Cuming 
County v. Tate .iccccreesneccccroccceccccessccsecscccee sensencaeees aedeueese 


8. County Bonds: AUTHORITY FoR. County bonds issued 


10. 


11. 


to raise money to build a court house recited that they were 
issued under the authority of the “internal improvement” 
acts. [Gen. Stat., 448.] Held, That this reference to a 
statute which gave no authority was no ground for declaring 
the bonds invalid so long as ample authority was found 
elsewhere which had been substantially observed. Held 
JSurther, That such authority was given in chapter nine of 
the Revised Statutes, 1866, sections 21, 22, and that the 
bonds were valid. Dawson County v. McNamar ....0eseeee 


County bonds may be issued to raise money 
to meet current expenses in case of a deficit in the county 
revenue, but to do this, they must be first authorized by 
“a vote of the electors of the county.” Ld. .ccccrecessseeeeeeeee 


Claims: POWER OFCOMMISsIONERS. One H. filedaclaim 
against the county of F. for certain services rendered in 
1879. In July, 1880, he applied to the county commission- 
ers of said county to allow the claim, which they refused 
to do, upon the ground that claims for services rendered in 
1879 could not be paid out of the levy of 1880. On appli- 
cation for a mandamus, Held, 1. That the commissioners 
could not be compelled to audit an account, but in a proper 
case could be compelled to act thereon. 2. That as the 
owner of the claim or a tax payer could appeal from their 
decision allowing or rejecting a claim against the county, 
an admission by them of the justneas of the claim could not 
prevent such appeal. 8. That the relator was entitled to 
be paid for his services out of the levy for 1880. The State, 
ex rel. Hagberg, v, Furnas County ..crccescccssercrcarccescessesceece 
Liability for Damages. A county is not liable in dam- 
ages at common law, or under the Revised Statutes of 1866, 
for injuries caused by the breaking down of a public bridge, 
which was caused by the negligence of the county commis- 
sioners. Woods v. Colfaa County ..ccccersersecsnvsrsesesessensscos 


198 


276 


277 


861 


See CRIMINAL Law, 5, 6. InrERNAL IMPROVEMENTS. Roaps. 


Srock. Taxes, 7, 8, 12, 18, 14. 


COUNTY CLERK. 


Tax-List and Duplicate. Under sec. 8 of the act of Feb- 


ruary 9, 1877, Session Laws, page 44, the compensation of 
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a county clerk for completing the tax list and duplicate 
thereof is fixed at four cenis for each separate tract or lot 
of land properly entered therein for taxation. Jackson ». 
Washington County ........ccccsecnsesesscecesseeneeceesersctaceceseseens 881 


See Mortaaass, 20. 


COUNTY COMMISSIONERS. 


See CriMInAL Law, 4, 5. 


COUNTY COURTS. 


Change of Venue. The provisions of the act approved March 
24, 1871 [Gen. Stat., 718], permitting “a change of venue 
in chvi) and criminal proceedings before justices of the 
peace on account of the interest, bias, or prejudice of the 
justice” do not apply to county courts. McCarthy v. The 
SUGEE sis d avs oc tenn Sosa ydeVh cesses Sekepedoistadogvevareasvbaeteodeedson' ant -- 488 


Sew Practice in Country Courts. Practices, 18. 


COUNTY SEAT. 


See CountIEs, 2, 8, 


COUNTY TREASURER. 


1. Remeval of County Treasurer from Office. Pro- 
ceedings to remove a county treasurer from office for will- 
ful negiect of duty must be instituted by a complaint con- 
taining the charges against him, with the necessary 
specifications under them, and verified by the oath of an 
elector of the state. The State, ex rel. Craig, v. Sheldon... 452 


2. LIaBILITY OF TREASURER. The fact that the pub- 
lic funds have been stolen from the treasury is no legal 
justification for the failure of the treasurer to account for 
CHOIRS «Dd ixins ceecbs Sosa tee vatasesed osvivessaedubnsdaetegovasdaevautusevi 452 
3. POWER OF COUNTY COMMISSIONERS. It is not suf- 


ficient for the board of county commissioners to declare and 
resolve that the office of county treasurer is vacant; there 
must be a judgment of ouster. Id ......ssssesssreeesereescrsesaeee 452 


See Taxxs. 


COUNTY WARRANTS. 


See CouUNTIES. 


632 INDEX. 


COVENANT. 


Incumbrance. When a covenant in a conveyance of real 
estate is broken the instant it is made, it does not run 
with the land. The obligation is merely personal, and is 
limited to the parties to the covenant, and confers no right 
of action upon subsequent purchasers of the estate. David- 

BOI V, COL. ssrseccccereceenseccersecenccstesseseevecosesceetcecsesesscseseees 150 


See Taxgs, 6. 


CREDITS. 


See Taxes, 8. 


CRIMINAL LAW. 


1. Conviction of Felony: 11s EFFECT UPON THE RIGHT 
TO VOTE AND HOLD OFFICE. A person convicted of a fel- 
ony under a law of this state, or of the United States, is 
not qualified to vote or hold office under the laws of this 
state, unless restored to civil rights. Gandy v. The State... 248 


CONSPIRACY TO VIOLATE A LAW OF THE UNITED 
STATES NOT A FELONY. A conviction for conspiracy to 
violate a law of the United States, under sec. 5,440 of the 
Revised Statutes of the United States, is not a conviction 
of a felony, but of a misdemeanor merely. Id ........0ss00008 248 


WHEN PUNISHMENT TO DETERMINE GRADE OF OF- 
FENSE. When the court, in affixing the punishment for a 
given offense, is authorized in its discretion to consider it 
either as a felony or as a mere misdemeanor, and treat it 
accordingly, the punishment which the court actually in- 
flicts must determine the grade of that offense, espccially 
when in consequence of such offense it is sought to deprive 
the offender of civil rights. Id. ....ccce seccsssssccevcevessssecees 248 


4. Costs: IN CASES OF FELONY AND MISDEMEANOR. Costs 
incurred in prosecutions for felony or misdemeanor before 
magistrates are payable from the county treasury only as 
provided in sections 536 and 541 of the criminal code. 
Boggs v. Washington County .....soeccorsssseserseeccecescessenssseee 297 


The complaint under which costs are made, al- 
though charging a felony, is not conclusive on the question 
of allowance and payment. If upon investigation by the 
commissioners they shall find that it ought to ‘“‘have been 
for a misdemeanor only, they may, in their discretion, dis- 
allow the entire bill or any part thereof.’ Id ..........00 woe 297 


10. 


11. 


12. 


18. 


14. 
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Change of Venue: costs. Upon a change of venue 
under sec. 456, Criminal Code, the expenses of the county 
in which the cause is tried, including jurors, bailiffsy use of 
court room, etec., are not costs within the meaning of said 
section, ‘to be borne by the county where the indictment 
is found.”’ Stanton County v. Madison County. ...cccsssees 


7 . Whether the language of the statute in- 
cludes anything more than clerk’s fees for transcript of the 
record of the case, gure. [d....ccccccccecsseonsconcsoess eo vecsesees 


Recognizance. A recognizance proper should not be 
signed, but when it is properly taken and certified, the sig- 
natures of the recognizors may be treated as surplusage and 
the instrument held valid. Irwin v. The State ....ccccsereores 


: I. and others entered into a recognizance, 
signed by the parties before M., for the appearance of I. 
before the district court of Johnson county, on the eighth 
day of October, 1879. The recognizance was stated to be 
in the sum of “three hundred,’’ and was certified by M. as 
J.P. Held, That the signatures did not vitiate the instru- 
ment, but that the failure to designate the denomination of 
the debt, and the official character of the officer certifying 
the recognizance, rendered the same Void. Id.......nensesees 


Plea in Abatement to an indictment must state facts 
and not mere conclusions of law. Priest v. The State....... 


Competency of Witnesses. Where on a trial for 
murder, an Indian was called as a witness for the prosecu- 
tion, and in answer to questions by the attorneys for the 
accused, intended to test his capacity to understand the ob- 


- ligation of an oath, answered in substance that he meant to 


tell the truth, but failed to answer the questions propounded, 
held, that it must appear that he had capacity to under- 
stand the obligation of an oath before his testimony could 
be received. The code has not changed the character of an 
oath, but permits all persons, of sufficient capacity to un- 
derstand its obligations, to be witnesses. 1d ......-ssessereeeee 


Confessions. A confession by A in B’s absence that he 
and B committcd a murder is not evidence against B. Id. 


A confession is not sufficient evidence of the cor- 
pus delicti. There must be other evidence that a crime has 
actually been committed, the confession being used to con- 
nect the accused with the crime. /d...... scotia ovbasneassevecn’s 


Costs. J. C. E. made complaint before a justice of the 
peace “that she has just cause to fear, and does fear, that 


804 
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one J. D. will commit the crime of assault and battery on 
her, the affiant, and also on her husband, C. E., and will 
also burn and destroy their property. That the reason OC. 
E. does not make this complaint as to himself in person is 
because he is confined to his bed by bruises, injuries, and 
wounds inflicted upon him by the said J. D.” A warrant 
was issued, and the said J. D. arrested, but upon the trial 
the justice found that there was no just cause for the com- 
plaint, and rendered judgment in the name of the state 
against C. E. for the costs in the case. Held, That such 
judgment could not be sustained. Errickson v. The State. 


Forgery: INDICTMENT AND EVIDENCE. Indictment and 
conviction for uttering and publishing as genuine a certain 
promissory note for $500, payable to the order of William 
Haslip five years from date, with interest at 12 per cent per 
annum, payable semi-annually. The note offered in evi- 
dence calls for interest, payable annually, and is indorsed 
with the name of the payee; also with two payments—one 
being for $47.60, the other 1.20. Held, That there was a 
variance between the allegation and the proof. Haslip v. 
DRG State's vivvs vena sevesasesssteeved sone ceensionesnaasicavesacesatdiesisess 


See Practice IN CRIMINAL CASES. 


DAMAGES. 
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See Cirizs or First Onass. Countixzs, 11. Jupicrau Sau, 7. 


1. 


RaILRoADs. 


DECREE. 


Bee JupicraL Satz. Morraaass, 1, 7. 


DEEDS. 


Delivery: TITLE. One P. executed a deed for certain 
real estate in the city of Omaha, and delivered the same to 
W., a stranger, to be held by him until one M. should per- 
form certain conditions, when said deed was to be delivered 
to M. In 1872, W., without the knowledge or consent of 
P., delivered said deed to M., who had wholly failed to 
perform any of the conditions to entitle him to the same. 
A judgment creditor of M. thereupon levied upon said real 
estate. Upon a petition being filed for an injunction to 
restrain a sale under the execution, Aeld, on demurrer to 
the petition, that no title passed by such delivery of said 
deed, Patrick v. McCormick. cccccssccessescssoesssssesscvecescacces 


1 
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2. Escrow is a conditional delivery toa stranger. Id... 4 


8. Delivery: CONDITION: FINDING OF REFEREE IMMATE- 
RIAL. A deed deposited as an escrow was to be delivered 
by the depositaries when they should receive a good and 
sufficient warranty deed of certain property for the grantor. 
The referee found that: ‘ Plaintiff was never given or ten- 
dered any conveyance, sufficient or otherwise,’ of the 
property. Held, That this finding of the referee was im- 
material, inasmuch as the receipt of such conveyance by 
the depositaries was all that was required by the condition 
of the deposit. Cotton v. Gregory ..ecrcssccecccsserecerereresceee 126 
The rule that a fraudulent delivery by or 
procurement from the depositary of a deed deposited in es- 
crow will not operate to pass the title, even in favor of a 
subsequent purchaser in good faith without notice, will not 
be carried to the extent of enabling the grantor to recognize 
the grantee’s possession of the instrument as valid for some 
purposes, and to disclaim it as nugatory for all other, espe- 
cially when to doso would result in injury to an innocent 
POLY. Td. .rcer cerscorsscnscccccsereccerseceessosvensevecsessosceseeccs coos 125 


See Lizn, 1. Taxus, 3. 


4. 


DEFENSES. 


See Pieapina, 3, 7. 


DELIVERY. 


See DrEEDs, 


DEMURRER. 


See Practice, 6. 


DISTRICT ATTORNEY. 
See AFFIDAVITS, 8. CouUNTIES, 7. 


DIVORCE. 


1. Evidence. In the case made, Held, That the evidence Is 
not sufficient to sustain a decree of divorce on either cause. 
of action stated in the petition. Faller v. Faller......000--. 144 
2. Summons may be served in divorce cases in any county 
of the state. Brown v. Brown...ssoccoccecssesecssecssescesscseceess B49 


8. Opening Judgment: prvorce. Section 82 of the code 
providing for opening judgments rendered upon construc- 
tive service has no application to actions for divorce. 

O’ Connell 'v. O’ Connell .......ssccsssercssscsssecesseresesseosesessseees 890 
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4. Alimony. A and B were married in 1878, each at that 
time having a number of children by a former marriage. 
The wife refused to remove to the home of her husband, 
and about two years after the marriage abandoned him, 
and thereafter brought an action for a divorce, which was 
denied on her petition, but granted to the husband on his 
answer, Held, That on the testimony in the case a decree 
for permanent alimony was erroneous. Shafer v. Shafer... 


EJECTMENT. 


See PLEADING, 6. 


ELECTIONS. 


1. Returns. A board of canvassers have no judicial power 
whatever under the law of 1873 [G.S., 852], and their 
duty is simply to count the votes returned and declare the 
result. They cannot look beyond the returns. Hagge »v. 


The: Sule sissccscesssesssewescseaes concseevs oonse seats seaseenousscaeseduesce 
State, ex rel. Townsend, v. Hill ......0+ Sdecevatesedewavpivessdescse 
2. MANDAMUS. The clerk may be compelled by man- 
damus to complete the canvass. Id. ...sssccccccssssseereeseees . 
3. acT oF 1879. If sections 64 e¢ seg. of the statute 


[1879, p. 240] be held to apply to cases where the canvass- 
ers have neglected to make correct and proper returns, etc., 
and be further held to be a complete remedy at law, said 
provisions could only apply-to a case where the relator has 
an opportunity to avail himself of the benefit of the said 
act, with all of its privileges as to time. Id. ........csseeeeeee 


See CLERK oF THE DisTRIcT Court. 


ELECTIVE FRANCHISE. 


See CriminaL Law, 1. 


EQUITY. 


1. Cloud upon Title. By statute [Gen. Stat., 882], and 
even without it, a court of equity has jurisdiction to set 
aside a fraudulent eonveyance constituting a cloud upon 
plaintiff's title to real estate owned by him, though not in 
his actual possession. Harral v. Gray...ccccccesssecocceecesoesee 


TRIAL. And in such case the defendants are not 
entitled to two trials, nor to a trial by jury, though the 
court may submit special facts toa jury. Id. ...:.ceeccseesseee 


468 
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58 


58 
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8. Injunction: supamenr. B. and Bro. recovered judg- 
ments against G. and A. in the probate court of S. county, 
in 1874, transcripts being filed in the district court of that 
county in 1877, and a sale of the real estate of G. and A. 
had thereunder in the year 1878, which sale was confirmed 
and a deed ordered. Held, That a stranger to the judg- 
ments, who claimed to have become the owner of the land 
in question after the sale, could not enjoin the execution of 
a deed to the purchaser upon the ground that the judgments 
were void because the record failed to show service on the 
defendants. Colby v. Browm.....cccvccccesserssseesesesescerse euseee 413 


See Mortaacus, 14. Taxes, 4, 5. 


EQUITY OF REDEMPTION. 


See Morraaass, 14. 


ERROR. 


1. When without Prejudice. Although error may be 
committed by the trial court in refusing to strike out of a 
pleading irrelevant or redundant matter, yet the judgment 
will not be reversed where it is apparent, upon a general 
review of the whole case, that no material injury has re- 
sulted from such error. Harral v. Gray...cccocssceccresescceees 186 


2. Opinion or Understanding of Witness. The opin- 
ion or understanding of a witness as to his rights under a 
contract is not competent evidence; but where the plaintiff, 
on the cross-examination of the defendant, asked for and 
obtained his opinion on the subject, he is not in a situation 
to complain if such opinion is repeated by the witness on 
his re-examination in chief. Goodman v. Kennedy.......... 271 


: In such case the error is without preju- 
dice, for which a judgment will not be reversed. Id........ 271 


4. Assumption by the court in instructions to jury that there 
is evidence from which they may find a material fact, when 
there is no such evidence, is error. Newton Wagon Co. v. 
Diers virsccocccseconscecccercecesessersecesceeseseecses eS eaeae deceesearonee « 285 


6. Pleading: WarvER. When the plaintiff, under leave to 
file an amended petition, filed one in which there was a 
complete abandonment of his original cause of action, and 
the substitution of a new and entirely distinct one, to which 
the defendant made no objection until after judgment 
against him by proceedings in error, held, that the objec- 
tion came too late, and was waived by the fuilure to make 
it in the trial court. Busch v. Hagenrick.....ccccsccceceseees «. 416 
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Instructions to Jury. Error committed by a failure to 
mark instructions as required by Laws 1876, p. 77, is 
waived if not excepted to and afterwards embodied in mo- 
tion for new trial, Tagg v. Miller. .....ccsccesvessneceeescensserees 


Error without Prejudice: NO CAUSE FOR REVERSING 
JUDGMENT. The refusal of the court to give the jury a suit- 
able instruction, when it is clear that such refusal could not 
possibly have prejudiced the party tendering it, is no cause 
for reversing the judgment. Ryan v. State Bank .......00+- 


Error: PARTY CAUSING IT CANNOT COMPLAIN. The party 
moving an erroneous order, as the dismissal of an action, 
has no right to complain of it, nor of the consequences 
necessarily resulting therefrom. Thus, the defendant hav- 
ing appeared specially and moved the court to dismiss the 
action for want of jurisdiction, which was done, he has no 
Tight to complain that the court afterwards refused to hear 
him, in that action, as to his right to the property replev- 
ied, or on the.question of his damages. Campbell v. Crone. 


PARTY INTRODUCING ERRONEOUS EVIDENCE BOUND 
BY WHAT IT PROVES. Where affidavits filed in another 
case are erroneously admitted in evidence, the party intro- 
ducing them is bound by the material facts which they 
establish. Jd. ........sss00e senresadccsecsceessncceecsenacssoscosatsonccers 


Caszs, 8, Pracrick IN SUPREME CouRT. 


ESCROW. 
See Dzeps, 2, 8, 4. 


ESTOPPEL. 


See RarLroaps, 2. 


EVIDENOE. 


Pleading: BURDEN oF PRooF. M. brought an action in 
the district court upon a promissory note made by K., who 
answered, alleging that he had sold certain real estate to 
M., the price of which was to be applied on said note. M., 
in his reply, admitted the purchase of the real estate for 
the sum stated in the answer, but alleged that he had paid 
the purchase money to certain parties at the request of K. 
Held, That the burden of proving said payment devolved 
on M. Kelsey v. McLarghlin..eccccscccccsrerccscrecssves ssssoeee 
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See ASSIGNMENTS, 2. MawnpaMus, 8. Practicz IN CRIMINAL 
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2 Book Account. One O., a blacksmith, was in the habit 
of keeping his accounts for blacksmithing in small books 
(pass books, apparently), and when a book was filled, car- 
rying the unsettled accounts forward into a new book, the 
old one being destroyed. Held, in an action on an account 
thus kept, that he could refresh his memory from these sec- 
ondary books, and his testimony that the several items of 
account were correct as charged, although he could not re- 
member the dates of the several items without referring to 
the account, was properly received. Murray v. Cunning- 
OMS se saes syecsng ects ed seoqeanccnad Selesdiceieeredeose sisdais vededdensadeaie 167 


8. Husband and Wife. Where a wife had replevied cer- 
tain property levied upon as the property of her husband, 
and on her direct examination testified that she owned the 
property in dispute, Ael/d, that on her cross-examination 
she could be asked how much money she had at the time of 
her marriage, and who worked the farm that she claimed. 
Also, that evidence showing a transfer of the farm from the 
husband to the wife, through a trustee, after the recovery 
of the judgment, should have been admitted. Koch v. 
Rhoded'ssscsovatesasesretes sess a Sucaped eascasaen once aw hatebexe » 446 


4. Record of Deed. One link in plaintiff’s chain of title 
was a deed from one Shorter to Young, plaintiff’s lessor, 
which deed contained thirty-three descriptions of land in 
three different counties, while the lease from Young to 
plaintiff contained but one of said descriptions. Held, that 
the record of said deed was properly received in evidence 
on the trial, without inquiry as to the possession of the 
original. Delaney v. Erickson ....0.sseere cessesecvaccescorsesese 492 


5. Letterpress Copies of Private Papers. On thetrial 
the plaintiff was permitted to read to the jury a letterpress 
copy of a letter written by D., agent of the lessor of the 
plaintiff, to his principal, concerning the leasing of the said 
lands to the plaintiff, without proof of the loss or non-pos- 
session by the plaintiff of the original. Held, to be error. 
Td. cecceeccceesceeseees ig Sell vee. cel sh teltate Sanz esdalecounaos0als cet syveseeee soso 492 


6. Papyrograph Letters. Suit on note payable to W. A.’K. 

or order, endorsed by him to plaintiffs. For the purpose 

’ of getting in a defense of failure of consideration of the 

note, defendant offered in evidence three circular papyro- 

graph letters, signed by W. A. K., and sent to the maker 

of the note, after its maturity, urging payment. Held, 

That the admission of such circulars as evidence to go to 

the jury was error, for which the judgment for defendant 
must be reversed. Knowlton Brothers v. Parsons........0... 502 
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7. Principal and Agent: MASTER AND SERVANT. Letters 
written by the authorized agent of the employer, and con- © 
versations had with him on the subject of the employment, 
are competent evidence against the principal to prove the 
contract. MeCormick v. Demary....... Restuediuesuses snseseeess 615 


8. The Pleadings and Judgment, in the action wherein an 
injunction against the sale of rea) estate under execution 
issued, are competent evidence to show the grounds on 
which the sale was enjoined. Ryan v. State Bank.........+0. 525 


See Account, 1. Arrrpavits, 8. ASSIGNMENTS, 2. Divorce. 
Forciste Entry anp Detainur. JUDGMENT, 1,2. NeEqoria- 
BLE INSTRUMENTS, 6,8. Pxieapinas, 38. Pracricz, 10. Prac- 
TICE 1x SUPREME Court, 2,8. Roaps, 6. Taxus, 3. 


EXAMINATION, 


See PRACTICE IN CRIMINAL Caszs, 1. 


EXCEPTIONS. 


See Practice, 1, 2, 8, 4,6,9, 12. Practice 1n County Court, 4. 
PractickE IN SUPREME Court, 10. 


EXECUTION. 


1. Effect of Return upon Levy without Sale. An ex- 
ecution was duly levied upon a quantity of corn. Where- 
upon, without more being done, the sheriff, by the direction 
of the judgment creditor, returned the execution to the 
court whence it issued. Held, That such return was an 
abandonment of the levy, and that a sale of the corn by 
the judgment debtor subsequent thereto gave to the pur- 
chaser a good title as against the judgment. Rickards v. 
CUNNiNGhaM .orecerereveees te sceess seaneseveccaescacceisccnetsecees Beacess - 417 


2. Stay of Execution: MECHANICS’ LIEN. On a judgment 
foreclosing a mechanics’ lien and for sale of the building 
and premises, the defendant is not entitled to a stay of exe- 
cution and order of sale on mere request, without fling a 
bond with security. Paine § Co. 0. Putnam ..csscersecsceeee 688 


EXEMPTIONS. 


1. Husband and Wife. A: resident of this state, actually 
engaged in the business of agriculture, and possessed of a 
span of horses, used to carry on his business, absconded, 
leaving the horses in the possession of his wife, who con- 
tinued to carry on the business of agriculture. The horses 
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in question were levied upon under an execution on a judg- 
ment against the husband. In an action of replevin by 
the wife, Aeld, that the horses were not liable to be taken 
for the husband’s debt, and the wife, being the head of the 
family, could claim the benefit of the exemption. Frazier 
D. SYAS . ccrccvceccccecsccncccscsccerevensrsccseseoncens assodesese ease sesseeee 11D 


2. Personal Property. An execution debtor who possesses 
neither lands, town lots, nor houses, is entitled to hold ex- 
empt from execution the specific articles enumerated in sec- 
tion 680 of the code of civil procedure, and in addition 
thereto other personal property of the value of five hun- 
dred dollars. Walliams v. Golden...ce.-srisscerssrsesersencesees 432 


8. United States Homestead: LIABILITY FOR DEBTS 
CONTRACTED. W. S. became a stockholder in a certain 
corporation in 1875. In that year and the year following, 
the corporation became indebted to the plaintiffs for goods 
sold at different times, a great part of which indebtedness 
was contracted prior to July 26, 1876. No notice of the 
debts owing by the corporation was ever published, but the 
record is silent as to the precise time when the corporation 
became in default for want of such notice. The land of W. 
8., which it is sought to subject to the payment of a judg- 
ment obtained by the plaintift's against said corporation and 
all of the stockholders, for the said indebtedness, was ac- 
quired under the United States homestead law, and the 
patent therefor was issued July 25, 1876. Held, That the 
land could not be subjected to such judgment. Smith § 
Crittenden v. Schmitz .......0. Seaseterss Leseceeceosscsscsessenessensces 600 


See Taxes, 9, 11. 


FELONY. 


See Criminat Law, 1, 2. 


FINAL ORDER. 


See Practicr in County Court,2. Practice 1n SuPREME 
Court, 18. 


FINDING. _ 


See REePLEvIN, 1, 


FORCIBLE ENTRY AND DETAINER. 


Notice to Quit: EvipeNncr. A notice to quit, in an ac- 
tion of forcible entry and detainer, in addition to that re- 


43 
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quired by the statute, may be given in evidence by the 
plaintiff for the purpose of showing, in connection with 
other testimony, that he never recognized the defendant as 
atenant. Lichty v. Clark........ccccccccsscoeseserssseeenscseneseeens 472 


FORECLOSURE. 


See JupicraL SaLE. Morraagass. 


; FOREIGN JUDGMENT. 


See Pirapina, 8. 


FORFEITURE. 


See Morraaars, 5. 


FORGERY. 


See CriminaL Law. 


FRAUD. 


Conveyance: CONSIDERATION: BONA FIDE PURCHASER. A 
’ father, after an obligation had been incurred, but before 
judgment, conveyed his real estate, worth more than $5,000, 
to his son, who had but little means, for an expressed con- 
sideration of $4,900 ; $300 being puid in cash, $250 in a span 
of horses, and $450 for labor alleged to have been previ- 
ously performed, two unsecured notes, one for the sum of 
$1,000 payable in two years, and one for $2,000 payable in 
in five years, and nine hundred dollars to be paid in certain 
mortgages. Held, on the testimony, that the son was not a 
bona fide purchaser of the land and that it was liable for 
the payment of the judgment. Knowlton v. Hawes......... 534 


See Drzps,4 SPrEciIFIcC PERFORMANCE. VENDOR AND VENDEE. 


GRANTOR AND GRANTEE. 


See Drxps, 4. 


GUARANTY. 


See NecoriasLe InsTRUMENTS, 3, 6 


GUARDIAN AND WARD. 


See Morreaaes, 3. 
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HOMESTEAD. 


Plat: act or 1877. Under the statute (1877, p. 84] a home- 
stead is not liable to sale upon execution, and in case the 
same is not platted and recorded it is the duty of the officer 
to plat the same before selling any portion of the premises 
of which the homestead is a part; and a failure to do 80 will 
render the sale invalid. Altman v. Howe, .....sccoseccersseees 8 


See Exemptions. Pusric Lanps. 


HOMICIDE. 


See CriminaL Law. 


HUSBAND AND WIFE. 


See Evrpencs, 8. Marrigp WOMEN. 


INCUMBRANCE. 


See CovENANT. 


INDICTMENT. 
See CriminaL Law. 


INDORSER. 


See NEgotiaBLe InstTRUMENTS, 4, 7, 8, 11, 12, 


INJUNCTION. 


See Equiry. 


INSTRUCTIONS TO JURY. 


See’ Practice, 11, 21. Practice 1n SuprEME Court, 16. 


INTEREST. 


See JupictaL Saez, 7. Morraaags, 4. Parrnersuip. Usury. 


INTERNAL IMPROVEMENTS. 


1. Construction of Statutes: consTITUTIONAL Law. The 
act entitled ‘“‘An act to enable counties, cities, and precincts 
to borrow money on their bonds, or to issue bonds, to aid 
in the construction of works of internal improvement in 
this state, and to legalize bonds already issued for such 
purposes,” approved February 16th, 1869, and the act 
amendatory thereof, approved March 8d, 1870, are constitu- 
tional. Dawson Co. 0. McNamar..sccccererecsnsecsccersanvevens 276 
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2. County Buildings. The building of a county court- 
house is not a work of internal improvement, nor was it 
contemplated by the above mentioned acts. Id.....csseeree 276 


See CounT1Es, 8, 9. 


INTOXICATION. 


See Master AND SERVANT, 


ISSUES. 


See REePLevin, 1. 


JOINDER. 


See Acrion. PLEapina, 9. Practice, 22. 


JUDGMENT. 


1. Presumptions. It is a settled rule of law that every pre- 
sumption is in favor of the correctness of the judgment of 
a court of general jurisdiction, until the contrary is made 
affirmatively to appear. Credit Foncier 0, Rogers ...sescssess 184 


: Where nothing whatever is shown, if ev- 
idencd were necessary to have authorized the particular 
decision complained of, it will be presumed that the evi- 
dence was before the court. Ld. ..cssseserseeeevees si sdoeesleseeas 184 


8. Practice in cases of revivor of dormant judgment. Wright 
@. Sweet .rrccccccccasevenscccerssencessaccevsssceccsssvcecnsescoscessesscenes 190 


See Equity, 8 Lizn, 1. Mortaagzs, 11. PLeapina, 8. Prac- 
TICE, 18, 19, 20. Practice in CRIMINAL Cases, 3. PRECINCTS. 
REPLEVIN. 


JUDICIAL SALE. 


1. Notice. In 4 sale by.asheriff of real estate under a decree 
of foreclosure, thirty days’ notice of the time and place of 
sale is required. If such notice be not given, the sale will 
be set aside. Miller v. Lefever ..rccrsssssssersceseesassrescecences . 77 


PROOF OF PUBLICATION. Proof of the due publica- 
tion of such notice may be made by the affidavit of any 
person having knowledge of the fact. Id. ...sssscsssreeereeees 17 


8. When Stay Bond on File. The purchaser of real prop- 
erty, at a sale under an execution issued while an efficient 
supersedeas bond is on file staying proceedings under the 
judgment or order awarding it, acquires no rights as against 
the owner. And where such a sale is set aside, as it should 
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be, on motion, it is the duty of the court, so far as possible, 
by summary orders, to place all parties in statu quo. State 
Bank v. Green v.00 ee seees see eeneceereecnecesererer sadaussveasavardoses 130 


While the doctrine that all rights acquired under 
a judicial sale, made while the judgment is in force, should 
be protected, is fully recognized, yet it must be understood 
that this doctrine is properly applicable ‘‘only when the 
power to make the sale is clearly given.’? Id......seseccreeeee 180 


5. Confirmation. Under our law governing sales of real 
property on exccution, the title of the purchaser depends 
entirely upon the sale being finally confirmed ; and until 
this is done the rights of the exeeution debtor are not cer- 
tainly divested. Id. .....ccccccesscsccecescccssecsscenceeeeseeeeesenes +» 180 


6. Innocent Purchaser. An averment ‘that on or about 
the fifth day of February, 1879, the plaintiff sold to one 
Thos. H. Lee the premises described in the petition in said 
action, for a valuable consideration,’ is not sufficient to 
show Lee to have been a bona fide purchaser. Id....... eevee 180 


7. Interest. The allowance of interest on money ordered re- 
funded to the purchaser at an execution sale subsequently 
set aside, for the time it was in the hands of the judgment 
creditor, is not made as a statutory right, but rather as an 
equitable adjustment of damages presumed to have been 
sustained by being deprived of the use of the money. Jd. 180 


8. Appraisement. Appraisers called to value real estate 
levied upon by the sheriff must appraise the property at its 
-value in money, and deduct the liens therefrom, specifi- 
cally enumerating each lien and the amount due thereon. 

It is not sufficient to appraise the interest of the debtor 
therein, Rosenfield v. Chadd. .ccccceresserescrserecscsecrevereesees 42] 


See LANDLORD AND TENANT. 


JURISDICTION. 
See Equiry. Practicz, 18. PrRracTiceE In SUPREME Courr, 18. 


JURY. 


See Equity, 2. Practices, 11,2]. Pracrice 1n CRIMINAL Caszs, 4, 
Practice In SUPREME Court, 15. 


JUSTICES OF THE PEACE. 


Sce Manpamus, 4. Orriciat Bonps, 2. Practice, 18, 19, 20. 
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LACHES. 


See NEGOTIABLE INSTRUMENTS. 


LANDLORD AND TENANT. 


Purchase by Tenant. A tenant, while in possession of 
certain premises under a lease, purchased the same at judi- 
cial sale, without surrendering his lease or notifying his 
landlord, who was absent from the state. Held, That the 
presumption is that the purchase was made to protect his 
possession and that the landlord might redeem. Lausman 
DO. DrGhos..ccrsreoesersvcnenscoess ascsees sddsececgdeduesesseceseccsesdees see 172 


2. Lease. Action for rent of a warehouse and lumber-yard. 


Plaintiff offered in evidence a lease executed by plaintiff to 
defendant, witnessed, but not acknowledged or recorded, 
whereby the plaintiff demised the premises to the defend. 
ant for a term of five years at a rental to be paid quarterly 
in advance. Lease excluded by the district court for the 
reason that it was not recorded. Held, to be error, for 
which a new trial must be awarded. Kittle v. St. John... 605 


See ForcurBLE ENTRY AnD DETAINER. 


LEASE. 


See LANDLORD AND TENANT. Morreaass, 9. 


LIEN. 


Priority. A prior unrecorded deed, passing the legal title, 


made in good faith and for a valuable consideration, wiil 
take precedence of an attachment or judgment, if such deed 
be recorded before any deed based upon such attachment or 
judgment. Harral v. Gray... O ccecccevecescccescconee toreceees « 186 


LIMITATION OF ACTIONS. 


See Practice in SUPREME Court, 18 Roans, 6. 


MANDAMUS. 


The petition for mandamus must state all the essential 
facts necessary to entitle the party to the relief sought. 
And where the payment of money by a public officer is the 
object in view, it must distinctly appear that there isa fund 
from which the desired payment can legally be made. The 
State, ex rel. Lisk, v. Otoe County... seeds sncseSedessesesees suese 19 


bed 
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Even an alternative writ will only issue out of this court 
when the relator shows himself clearly entitled to the relief 
demanded. The State, ex rel. Whiffen, v. Helmer......00e0 


Mandamus is not a proceeding to correct errors; it is in- 
voked merely to compel action, and creates no new powers. 
The State, ex rel. Morgan, v. Nemaha County. ....cecorssoonsers 


A Constable made application for a mandamus to compel 
a justice of the peace to re-instate a judgment on the docket 
of his predecessor, where, on a trial to a jury of the right 
of property levied on by him, a verdict had been rendered 
in favor of the judgment creditors, which, on motion, was 
set aside by the justice on the ground of partiality and un- 
due means. Held, That the error, if any,-in setting aside 
the verdict and judgment, cannot be reviewed on an appli- 
cation for a mandamus. The State, ex rel. McClung, ». 


Powell osseeeesesserssesensneseensesteseecsseerensstessesseesconseneereesene 


A mandamus can only be resorted to for the purpose of 
compelling action, and not as a mode of determining the 
right of a party to an office. The Sate, ex rel. Mayor, v. 


PAULINE ccssiccndesiesscossseastnbionsiececkevedesestaues veceus odecevsvausees 


Judgment: GARNISHMENT. One W. instituted proceed- 
ings by mandamus in the supreme court to compel the 
county commissioners of O. county to levy tax for the 
payment of a judgment against the county, of which he 
claimed to be the assignee. It appeared from the record 
that before the commencement of the action, proceedings 
in garnishment had been instituted by a creditor of the as- 
signor in the district court of said county for the amount 
due thereon, which were still pending. Held, That the 
writ must be denied. The State, ex rel. Warren, v. Otoe 


COUNLY ose sscarencnseccscncrscenscareeasonceseseseees sivdcesesvestatsexebessens 


District judges cannot grant mandamus in vacation. 
The State, ex rel. School District No. 6, v. Pierce County... 


See Precincts, 


MARRIED WOMEN. 


Surety. A wife is not bound as surety on a promissory 
note given by her husband, unless it appears that she in- 
tended thereby to bind her separate estate. Savings Bank 


D. Scotd ..rcccccsescsesesoes sag sdeseepesae Gees odacceiesissdscovees cavers esees 


Notes. A married woman is not liable for the payment of 
& promissory note signed by her, unless the same was given 


25 


48 
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with reference to and upon the faith and credit of her sep- 
arate property. Barnum v. Young....ccercecssssreccecsserecsroes OOF 


See EvipENcE, 3. 


MASTER AND SERVANT. 


Discharge from Employment: INTOXICATION A JUSTIFI- 
ABLE GROUND. A master has the right, independently of 
an agreement to that effect, to discharge his hired servant 
when, by intoxication, he unfits himself for the full and 
proper performance of all his duties. AfcCormick v. De- 
MAY . sereevereccserenvees sonegetaetasiencsvavecetsteuses sorerecccocecsccessen OL 


ao 


‘ See STATUTE oF FRAUDS. 


MECHANIC'S LIEN. 


See Exxcution, 2. 


MILLS AND MILL DAMS. 


Ad Quod Damnum. In proceedings under the act relating 
to mills and mill dams, where A in good faith commenced 
the erection of a mill, of which B had notice, and to which 
he made no objection, he cannot, after A has expended a 
considerable sum on his mill, enjoin him from erecting a 
dam, the effect of which would be to flow the water back 
on an unoccupied mill site owned by B. Nosser ». Seeley. 460 


MORTGAGES. 


1. Foreclosure: DECREE: JURISDICTION. In an action of 
foreclosure service was had upon all the defendants by pub- 
lication, except A, who was a non-resident. Default en- 
tered and decree stating that ‘the defendants having been 
duly served with notice and brought into court herein.” 
Held, That A was not concluded by the recital in the de- 
cree us to notice from showing want of jurisdiction. Fra- 
Zier VD. Miles ..ccccccersrconceccssccacscccnsercscsseresscsee cesssseseseeee LOD 


2. If payment of taxes by a mortgagee be necessary to pro- 
tect the security, the amount paid may be added to the 
mortgage debt. Southard v. Dorrington ...ccccsccoscssoees sone 122 


8. Guardian and Ward. An action was commenced by 
W.., as guardian of certain minor heirs, to foreclose a mort- 
gage belonging to them upon certain real estate. The 
mortgagor and wife answered the petition, alleging that 
the note and mortgage belonged to the estate and not to the 
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heirs. It appeared from the record that the administratrix 
had made final settlement of the estate, and that the note 
and mortgage were delivered to the guardian as the prop- 
erty of his wards. Held, That he could maintain the ac- 
tion. Walter v. Wald ....sccccecceserssseercorenccceceosetecrecsenones 


4. Construction of sec. 857 of the Civil Code. Sec. 
857 of the code of civil procedure has no application in an 
action for the foreclosure of a mortgage, when the whole 
amount of the debt secured is due, but only to cases brought 
under sec. 856 for interest, or a portion of the principal 
that has matured, and when there are other portions still 
to become due. Beisel v. Artman.....00 soeviveaseeoeseassied ae 


5. 


. This section was not intended as authority to the 
court for relieving a party from a forfeiture, or from the 
consequences of a failure to perform his engagements vol- 
untarily assumed. Id ..scecccersccscessorcrcescsscecccconsscsccesseens 


6. Mortgage Foreclosure. B., after executing a mortgage 
upon certain real estate in this state, removed therefrom, 
.and in an action to foreclose the mortgage, service was had 
upon him by publication. A decree was taken, and sale 
had of the mortgaged premises. While the proceeds of 
sale were in court he filed a motion to open the decree, and 
filed an answer setting up certain defenses, and also a mo- 
tion to retain the proceeds of sale in court until final judg- 
ment. Held, That both motions should have been sus- 
tained. Brown v. Conger .ssecrececrercccccccssevsseccesees we vssceeees 


: OPENING DECREE. In such a case, where it appears 
that the defendant had no actual notice of the pendency of 
the action, and has a defense to the same, he may open the 
judgment, as a matter of right, upon complying with the 
requirements of the statute. [d..ucsccccsressssscceeseeseceees . 


8. Rights of Mortgagor and Mortgagee. In this state, 
in the absence of an agreement to the contrary, the mort- 
gagor of real property retains the right to the possession 
thereof. Union Mutual Infe Insurance Co. v. Lovitt....... “ 


And the mortgagee, having neither the possession 
nor the right of possession of such property, has no inter- 
est therein which he can convey by lease. Id........scesseeeee 


10. Pleading. In a foreclosure suit it was alleged that O. F. 
M. & Bro. executed certain notes, and that F. M., “who 
is the C. F. M. mentioned in the firm of C. F. M. & Bro.,”’ 
and his wife, gave a mortgage to secure their payment. 
Personal service was had on both members of the firm. 
Held, Sufficient to sustain a decree of foreclosure, and to 
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warrant a judgment for deficiency against the firm after a 
sale of the mortgaged premises. Davenport Plow Co. »v. 


MGS <océsevsecsodsectus sie sesusvosescedencescesscesessccverssesestseceun's 


Decree. A decree of foreclosure directed the sale of a 
tract of land embraced in another decrce, and not included 
in the plaintiff’s mortgage, first, and the application of the 
proceeds to the payment pro tanto of the other decree, be- 
fore any part of the proceeds of the sale of other lands em- 
braced in the decree be applied thereto. Held, No error. 


Chattel Mortgage. A bill of sale, absolute on its face, 
but accompanied by a verbal defeasance, is not only a chat- 
tel mortgage as between the parties to it, but also to third 
parties who have actual notice, or such knowledge of the 
facts as charges them with notice. And a sale of the chat- 
tels by the mortgagor to such third parties in payment of 
a debt due from him to them conveys no title. Omaha 
Book Co. v. Sutherland ...cccsscccvcerccnccocsevescsscer saves sosscees. 


Prior Mortgage. A first mortgagee who is made defend- 
ant in a foreclosure suit by a second mortgagee, in which 
the petition contains no allegation tendering to him an is- 
sue upon the priority or validity of his mortgage, and 
against whom judgment is taken by default, is not barred 
by such judgment from bringing suit to foreclose a prior 
mortgage held by him on the same premises. Forrer v. 
EUOKE crsecceosrevereseceeeses sen rees teesereneecesees tteseeneeeensecreseveress 


Equity of Redemption: Posszssion. In 1876 M. and 
wife executed to one M.a mortgage upon certain real estate 
to secure the payment of $7,000 in five years, the mortga- 
gee by agreement entering into possession of the property. 
The mortgage was given to secure certain security debts 
which M. was afterwards compelled to pay. In 1878 one 
B. recovered a judgment against the mortgagors in the 
county court, a transcript of which was filed in the district 
court, and execution issued thereon, under which the equity 
of redemption of the mortgaged premises was sold to C. 
and wife for the sum of $20. The mortgagors then con- 
sented to waive the unexpired credit, and that the debt be 
declared due at once. In an action to foreclose, Aeld, that 
C. and wife could not interpose the defense that the debt 
was not due unless they sought to redeem, and the mortga- 
gee being in possession under an agreement to that effect 
at the time they purchased the premises, they were not en- 
titled to the possession. Morton v, Covell... -socccesrseeesevers 
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Execution of Mortgage in another State: How 
CERTIFIED TO BE ENTITLED TO RECORD HERE. A mort- 
gage of land in this state executed in another, where the 
acknowledgment is taken by an officer not using an official 
seal, to be entitled to record must have attached thereto a 
certificate of the clerk of a court of record, or other proper 
certifying officer of the county, district, or state wherein 
the acknowledgment was taken, under the seal of his office, 
showing that the person whose name is subscribed to the 
certificate of acknowledgment was at the date thereof such 
officer as he is therein represented to be; that he is well 
acquainted with the handwriting of such officer, believes 
his signature to be genuine, and that the execution and ack- 
nowledgment are according to the laws of the state wherein 
the execution took place. Irwinv, Welth.....ccceccrsseeereres 


: RECORD OF, VOID IF NOT S80 CERTIFIED. The rec- 
ord of a mortgage so executed without such certificate is a 
nullity, and inadmissible in evidence as against a subse- 
quent purchaser of the land. Id.........essesesssssseceseeesseeons 


: PRACTICE. But if the record of such mortgage 
without such certificate is erroneously admitted in evidence, 
if actual] notice of the mortgage by the purchaser be shown, 
the judgment will not be reversed. Id....sssscessescssssrseess 


Equitable Title: suBsEQUENT PURCHASER. A mort- 
gage purporting to convey a fee simple title to real estate, 
the mortgagor having the equitable title only, is effective 
to pass such equity, and when duly recorded is notice to a 
subsequent purchaser from the mortgagor and to his grant- 
ees of the mortgagee’s interest in the premises mortgaged. 
Lincoln B. § S. Association v. Hass...... iegudas thie sewadesweavs 


+ LIEN. The lien of such mortgage is not defeated 
by such subsequent purchaser procuring from the holder 
thereof, by quit-claim deed, a voluntary conveyance of the 
legal title to himself. Ld...ccccccccssescseorssverescssoversnssssceees 


: RECORD: NUMERICAL INDEX: MISTAKE. A mistake 
of the county clerk in entering a description of mortgaged 
premises on the numerical index, the mortgage being in all 
other particulars properly recorded and indexed, will not 
vitiate the record as to subsequent purchasers. Id........4+ . 


Lanps. 


MOTION FOR NEW TRIAL. 


See AFFIDAVITS. Practice IN SUPREME Court, 11. 


651 


479 


479 


479 


581 


681 


PRACTICE IN SUPREME Court, 3. PuBLIo 


652 INDEX. 


MUNICIPAL CORPORATIONS. 


Liability of a City for Warrants Issued. One F., hav- 
ing certain warrants against the city of P., which were duly 
and legally issued, exchanged the same under the provisions 
of an ordinance of the city for its funding bonds, which 
were declared illegal because issued in excess of the limit 
fixed by law. Held, in an action against the city, that he 
could recover the value of the warrants. City of Platts. 
mouth v. Fitegerald..ccccecsceseeee sPagisnesteesdoswacdesesscsies eats 101 


See Citizs. Countries. Precincts. ScHOOLS. 


MURDER. 


See CRIMINAL Law. PRACTICE IN CRIMINAL CasEs, 3, 


NEGOTIABLE INSTRUMENTS. 


1. Promissory Notes: usuRY: INNOCENT PURCHASER. S. 
and wife executed and delivered to K. & Co. a negotiable 
promissory note for the sum of ‘$426.70, upon a usurious 
consideration, which note was due in ninety days from date. 

K. & Co. indorsed and delivered the same to the plaintiff, 
who purchased it before due, and without notice, for the 
face value thereof less ten per cent for the immature time. 
Held, That the plaintiff was entitled to recover. State 
Savings Bark 0. Scott.......sssrerseeerserceroeee senccccscesersecessees 83 


2. ‘ NEGOTIABILITY. A promissory note is defined to 
be ‘a plain and direct engagement in writing to pay a sum 
specified, at the time therein limited, to a person therein 
named or sufficiently indicated, or to his order, or to bear- 
er.’”’? And an instrument possessing all of these character- 
istics is not rendered unnegotiable by containing a recital 
of facts showing particularly the consideration for which it 
was given, but including no promise or undertaking on the 
part of the payee. Newton Wagon Co. v. Diers sisscccereveree 284 


8. Guaranty: cCoNsIDERATION. It is necessary to the valid- 
ity of a guaranty that it be given for a valuable considera- 
tion. But commissions allowed to an agent for the sale of 
property are a sufficient consideration for his guaranty of 
promissory notes taken by him in payment. Id..seseeesesseee 284 


4. Indorsement: intent. The intent with which an in- 
dorser of a promissory note before delivery signed his name, 

_if not consistent with the circumstances under which he 
did it nor acquiesced in by the payee, is of no consequence. 


b. 


6. 


7. 
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Guarantor: HOW RELEASED BY Lacues. When a guar- 
antor is not notified of the default of his principal within 
a reasonable time, he is released from liability to the extent 
that he muy be damaged by the omission. And if it ap- 
pear that the principal was solvent at the maturity of the 
obligation, but became insolvent before the demand.of pay- 
ment was made or notice given, except under special and 
peculiar circumstances, damages will be presumed. Id.... 


Evidence: UNDERSTANDING oF witnEss. When the in- 
dorser of a promissory note has given in evidence to the 
jury the facts and circumstances of the indorsement, it is 
not competent for him to limit his liability by a resort to 
his private understanding of what it is. And whether his 
intent were to incur the liability of an indorser merely, or 
that of guarantor, must depend upon the agreement or cir- 
cumstances under which the indorsement was made. Jd... 


Notice to Indorser. If an indorser or drawer resides 
within the same post-office delivery, whether in or out of 
city limits, notice of dishonor must be served personally or 
left at his residence or place of business. Forbes v. Omaha 
National Bank ...eccccccccseccscccnccssscceseessssseesesceseesssevessevees 


Promissory Notes: DEFENsES. One B. made a negotia- 
ble promissory note to S.,an agent of M., for an organ. 
The note was indorsed and transferred to the Westcrn Cot- 
tage Organ Co., which introduced testimony to show that 
it purchased the note before maturity for a valuable consid- 
eration, and without notice of any defense to the same. 
Held, That B. could not prove the worthless churacter of 
the organ as a defense to the note without introducing tes- 
timony tending to show that the plaintiffs had not pur- 
chased the same in good faith before maturity. Western 
Cottage Organ Co. v. Boyle....cccoeerer ste eeeeae reece tessscceessenees 


In an action on a promissory note the de- 
fendants answered that it was given for the balance due on an 
optional contract in grain in Chicago. Held, That the tes- 
timony failed to establish the defense. Pieronnet v. Lull... 


+ PLACE OF PAYMENT. Where no particular place 
of payment is designated in a promissory note, the holder 
is bound to demand payment of the maker personally or at 
his residence; and the indorser contracts only to be answer- 
able in default of the maker, after such demand has been 
made, and on notice to him of the default. Townsend v. 
Star Wagon Co..cccsrersceceee atevesvactereiee jeseuvbausescartcdonesseasas 


284 


284 


338 
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ALTERATION. Every alteration of a note by the 
maker, in respect to the place of payment, or any altera- 
tion of the contract of the indorser in a part which may, 
in any event, become material, without his approbation, 
discharges his liability. Woodworth v. Bank, 19 Johns., 892. 
Td... causlnciscvacveuvoessessGessesenivcscsabsasescestuetseseavssusysorsesee 616 


12 ———; T. was sued as endorser of a note made by 
L. & S. to defendant in error. Proof that when indorsed 
by T. the note was payable generally, but before the suit the 
words “at express office’? had been inserted without the 
approbation of T.,so that the note was, on its face, payable 
at the express office. Held, That such alteration discharged 
Te AS IndOrser. Te vicesieescssscescnvesesesdosstetvassesedocieevedsstecs 616 


See Evripence. Marriep WoMEN. RaILRoaps, 2, 


NEW TRIAL. 
See Practicsz, 16, 17. 


NOTES AND BILLS. 


See NEGoTraBLeE INSTRUMENTS. 


NOTICE. 


See Forcinie ENTRY and DetTainrR. JupDicraL Sauzt,1. Mort. 
G@acEs, 12. NegorraBLe INSTRUMENTS, 5, 7. PLEADING, 7. 


NUMERICAL INDEX. 
See Morrtaaazs, 20. 


OFFICERS. 


See Criminat Law, 1. Manpamvs, 6. 


OFFICIAL BONDS. 


1. Constable, A constable’s bond given in the absence of 
extortion, duress, or other unfairness, and with a not un- 
reasonable sum fixed as penalty therein, is binding on the 
sureties to such bond, although there is no law fixing any 
amount as penalty. Walliams v. Golden ...ccccccocccssssececees 483 


2. Justices of the Peace. The sureties of a justice are lia- 
ble for all moneys received by him in his official capacity; 
but not for money paid him on notes left in his hands for 
collection without suit. McCormick v. Thompson ........00+ 484 


See Action. PrLeapina, 14, 15. Pracricu, 22, 28. Scuoots, 6, 
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PARTIES. 


See ATTORNEYS. 


PARTNERSHIP. 


Interest. Upon a trial involving the settlement of a partner- 
ship, it appeared that the amounts severally drawn out of 
the business by the plaintiff and by the defendant in each 
of the four and a half years of the partnership were nearly 
equal; but during such time the defendant from time to 
time paid in money to the partnership in excess of that paid 
in during the same time by the plaintiff; so that at the time 
of the dissolution the deficiency of defendant amounted 
only to $594.42. No demand was ever made on defendant 
by plaintiff that he make good his deficiency, nor did the 
business of the firm require the same. Held, That the 
plaintiff was not entitled to interest on such deficiency or 
any part thereof. Clark v. Warden. ..sessecceesoreesenes sseoneee 87 


See PLEapina, 8, 9. 


PAYMENT. 


See Contract. Evyipence, 1, Manpamus, 1. Tenper, 1. 


PERFORMANCE. 


See Deeps, 1. Speciric PERFORMANCE. 


PETITION. 


See Counties, 8. Manpamus. Preapina, 2, 5, 9, 10, 12, 18, 14, 
15, 16. ScHoo.s, 8. 


PLAT. 


See HomersrzapD, 1. 


PLEADING. 


1. Separate Causes of Action. If the defect of a misjoin- 
der of causes of action be not taken advantage of, either by 
demurrer or answer, it is waived. Claire v. Claire .....0. we 54, 


2. Petition: account staTtzp. When the petition states a 
cause of action on an account stated between the plaintiff 
‘and defendant, and further, that for the balance due upon 
the stated account the defendant executed and delivered to 
the plaintiff a promissory note, Aeld, that but asingle cause 
of action was Bet OUt. Td ....crsrcocecsorcescsces seveeseronseconeveee 64 
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3. New Matter in Defense. Where the answer to a peti- 
tion is a general denial, the evidence must be confined to 
proving or disproving the facts stated in the petition. New 
matter constituting a defense must be pleaded. Jones v. 
Seward County........ sgogosesase netaseaceavenuncacddea'guadeeabsncoccnse 154 


4. Conversion, One Z. brought an action against C. for the 
conversion of certain goods. C. answered that he took the 
goods under certain writs of attachment, and that the same 
had been sold under an order of the court to satisfy a judg- 
ment in an action in favor of C. and L., and against the St. 
J.¥F.Co. The plaintiff replied that the St. J. F. Co. had 
no corporate existence. Held, on demurrer, that whether 
such company had a corporate existence or not, it could 
not avail the plaintiff, as he must recover, if at all, upon 
his right to the goods in question. Zunkle v. Cunningham 162 


5. Action quia timet. The main facts stated in a petition 
being sufficient on which to found either an action guia 
time? or an action of ejectment, resort may be had to the 
prayer to determine the true character of the action. Har- 

TAL VD. GAY crrecvecserserceaeeee easniskees nevaves Sesaseseessivecsassesee . 186 


6. Promissory Notes: constpzRaTiIon. A gencral aver- 
ment in an answer to a petition on a promissory note, that 
the defendant ‘received no consideration’ therefor, is con- 
trolled and completely nullified by a statement of facts and 
circumstances in the same answer showing that it is untrue, 
and that there was in fact a good and sufficient considera- 
tion. MeCormick v. Barry. ..ccccorescccrscsesevcsccescasevscsesssens 207 


SUFFICIENCY OF ANSWER. An averment in an 
answer to such petition, that the note was given for a cer- 
tain kind of ‘‘reaper and mower combined,’’ but that the 
one received was in some respects different; and that the 
defendant, a year afterwards, ‘notifled” the seller ‘“con- 
cerning said machine,” but omitting to state of what such 
notification consisted, is immaterial, and constitutes no de- 
fense. Id......0000.00 ssc sdalesscatucraceseseasescesberseuateddeescee castes 207 


& Foreign Judgment. L. and U. brought certain actions 
in the district court of Wyoming Territory against a com- 
pany by the partnership name, and recovered judgments 
against the fizz, and thereafter brought actions on the 
judgments in this state against two of the partners, to 
charge them personally. Held, That to maintain such ac- 
tion it was necessary to allege in the petition, and if denied, 
prove that the partnership property was insufficient to sat- 
isfy the judgments. Ruth v. Lowrey.srcecccseesreescerecssrere 260 
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9. Partnership: JornpEeR. A firm in Wyoming did busi- 


10. 


11. 


14. 


I6. 


° 


ness by the name of J. W. D. & Associates, and also as D. 
S. & Co. Held, in an action against a member of the firm 
upon a judgment against J. W. D. & Associates, and one 
against D. S. & Co., that the judgments could be joined in 
one action. Id....... teeceeeiees seecescesnsecesseczes set seeceenerenesceoes 


Allegations of Petition. Where an action is brought 
for the purchase price of property sold, it should appear 
from the petition that the debt isdue. Where the action is 
founded upon a promise or duty, the petition must allege 
the non-performance of such promise or duty, or it will not 
state a cause of action. Bowen v. School District No. $...... 


Action on Bond of School District Treasurer: 
ANSWER. In an action on the bond of the treasurer of a 
school district for a failure to account for money belonging 
to the district, an answer admitting the receipt of the 
money, but not showing it to have been lawfully disbursed 
by him, is demurrable. Ward v. School District. .......s000 


Sufficiency of, in foreclosure cases. Davenport Plow Co. 
oe. Mewis...... ossinesséevecsctervesskesceses aus SaeavaeeeSe coneosesacesees ae 


In action to subrogate plaintiff to rights of mortgagee 
in a chattel mortgage, given as an indemnity, held, not 
necessary that petition should negative the fact of said 
mortgage having been in fact discharged of record. Rich- 
G78 0. Yoder ...ccccesecsscsccccrvencseesscescnvecsrccsenseseseeeeers nike 


Official Bond. In an action on an official bond the fail- 
ure to attach a copy of the instrument to the petition is not 
ground of demurrer, and can be reached only by motion. 
Ryan 0. State Bank....ccccccrccocncsscsesercceeneseoares seccteuseeeseans 


: COPY OF INSTRUMENT SUED ON. The code does 
not make the copy of an instrument sued on indispensable 
to a good petition. The rule requiring such copy has its 
exceptions, one of which is, that when it is shown in the 
pleading that because of the loss or destruction of the orig- 
inal a copy cannot be obtained, it may be omitted. Jd.... 


Petition: SUFFICIENCY OF AVERMENTS. In a petition 
to recover for damages occasioned by the neglect of the 
clerk of a district court to properly enter a transcript of 
judgment on the judgment record, so as to create a lien on 
real estate of the defendant, it is not necessary to allege 
that an execution has been issued on the judgment, and re- 
turned unsatisfied for want of property whereon to levy, 
but an allegation showing that the defendant owned no 
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other property than that on which the lien was sought, and 


that owing to such neglect this has become lost to him, is’ 


BUfBicient. Td.....ccrscccsscecessccssssccsccccercccccesescesscccssezencsess O24 


See Action. Error, 6& Evipence, 1. Manpamus. REPLEVIN. 


ScHOoOLs, 8. 


POSSESSION. 


See LanpLorp anv Tenant. Mortaaess, 8, 9. 


PRACTICE. 


Bill of Exceptions: arripavits. Affidavits used ona 
hearing in the district court must be preserved hy a bill of 
exceptions in order to be considered by the supreme court. 
A certificate by the clerk of the district court that such affi- 
davits were used on tbe hearing of the cause must be disre- 
garded, not being authorized by the statute. Aultman v. 


Owe. ssaccercccsescev conse ree sesasensvacoecscscetcsndsdeseceescacterecss 


. The statute [1877, p. 11] applies both to jaitebte 
and legal actions. Under it, exceptions must be reduced 
to writing within fifteen days from the rising of the court, 


unless an extension be granted, which may be, but not be-— 


yond forty days from the end of the term. Jefferson Co. 


@. SALON ci cccisesecscsssdctccsceses steceasossese eideSsaceveserseessoeate sae 


Before the bill is signed by the judge, whether in 
open court or during vacation, he should be satisfied that 
all parties to the record, interested therein, have had oppor- 
tunity to examine the same, and to propose such changes or 
additions thereto as they may desire. Id...ccccscserecessseees 


If a party rely upon the fact that there was no evi- 
dence in a case where evidence was necessary, he must estab- 
lish it by a proper bill of exceptions. Credit Foncier ». 
ROGET8..s.cccccccrscccesccvcsreenccceces desibecedveccacesecaascadves a seescnace 


Trial of Right of Property. A proceeding under the 
statute for a trial of the right of property is not in a legal 
sense @ ‘civil action,’ and is therefore not properly triable 
by a jury; but where a jury is impaneled by agreement or 
at the instance of the plaintiff in error, he cannot complain 
on that ground. The State, ex rel. McClung, ». Powell...... 


Waiver of Exception. If a defendant, after the over-° 


ruling of a demurrer, answer to the merits, he thereby 
waives his exception to the ruling on such demurrer. Har- 
TAL VY. GT AY.rcvencecsssecsececssersccecceveccsssecseesrsceuee nonwasSsucscetes 


184 


48 
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7. Revivor of Judgment. I¢ seems that the proceedings to 


revive a dormant judgment should be by affidavit of the 
plaintiff showing the amount due, and not the filing of a 
petition for revivor. Wright v. Sweet. .....ccccccccecesesesceres 
Upon proceedings to revive a judgment which has 
become dormant, under the provisions of the statute [Gen. 
Stat., 606], no objections will be heard which seek to go 
behind the original judgment. Id.......cceseesecnsecesoesceseeooes 


9. Bill of Exceptions. Where testimony is offered and ex- 


10. 


11. 


12, 


18. 


14. 


16. 


cluded, the bill of exceptions must set forth the testimony 
thus offered and rejected. MeMillan v. Malloy....cccsssseees 


Order of Introducing Evidence. The order of in- 
troducing evidence is discretionary with the trial court, 
especially when the trial] is to the court without a jury, 
there being no abuse of such discretion. Goodman v. Ken- 


NCLY 5 cccvesieeseycsestiecsvacwosavsdsesestusgescceev cess tvienpeaeda saureucasces 


Instructions to Jury. The assumption by the court in 
its instructions to the jury that there is evidence before 
them from which they may find a material fact, when there 
is no such evidence, is prejudicial error, and good ground 
for a new trial. Newton Wagon Co. v. Dierg.....secoresereses 


Exceptions before Referee. A referee has authority, 
and it is his duty to sign any true exceptions taken to any 
order or decision made by him in the case. A bill contain- 
ing such exceptions should be signed by the referee, and 
not by the judge. Light v. Kennard....succsesesevee secseseseres 


Jurisdiction: aCTIon ror Divorce. Action for divorce 
commenced in Gage county, where plaintiff resides. Sum- 
mons issued to the sheriff of, and served on the defendant 
in, Nuckolls county. Held, That the action was properly 
brought in Gage county, and that the service on defendant 
in Nuckolls county gave the court jurisdiction of the per- 
son of the defendant. Brown v. Brown. ...ccccsecescerescoroesess 


* SERVICE OF SUMMONS: RETURN. The return on 
the summons was as follows: ‘‘On the 27th day of August, 
1879, I served the within writ of summons on the within 
named Elizabeth E. Brown, by reading and delivering a 
true and certified copy of the original, with all the indorse- 
ments thereon, as required by law.”” Held, That in the ab- 
sence of objection or motion to quash for insufficient return, 
the return WAS GOOd., Td. .....csccccsccscsecsevcsceeseeassevecensossee 


Cross-Examination of Witnesses. On cross-exami- 
nation all questions properly within the scope of the direct 
examination which do not tend to criminate the witness, 
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and which tend to elucidate, vary, contradict, or affirm his 
direct testimony, are pertinent and proper. Stanton Co. v. 
Canfield. ...ceccrssssrnccsorecesecccsersseseccoaessssecusssssseceessseeesenees 


New Trial. A party or his attorney is justifled in rely- 
ing on the stenographic reporter for a transcript of the oral 
proceedings of a trial, and if without fault on his part such 
transcript is not prepared within the time limited by law, 
and he is thereby deprived of his bill of exceptions, the 
court, in a proper case, will grant a new trial. Curran v. 
WilcO2t...esecnerseseesensees co veneanecvcsceeseesssecesceasoecenaessecceaeceans 


Where the Judgment of a justice of the peace is re- 
versed in the district court, the case stands for trial de novo 
in that court. Lichty v. Clark... Ledeedeoeesese cae ilucoseraeus 


Appeal from County Courts and Justices of the 
Peace: costs. The plaintiff in an action commenced?in 
a county court, or before a justice of the peace, who appeals 
from the judgment, whether for or ugainst him, and does 
not recover in the appellate court more than twenty dollars, 
exclusive of interest since the rendition of the judgment 
appealed from, cannot recover his costs, but shall be ad- 
judged to pay all costs in the appellate court, including a 
fee of five dollars to the defendant’s attorney. Weast v. 
Sheppard secevecveceees SUddtasedeSasucadectesvecsanceoshessvacsoxeceetsteass : 


It is only from a final judgment of a justice of the 
peace that an appeal lies. Riddle v. Vates...........000 Saetene 
Final Judgment. <A judgment for costs merely, on the 
verdict of a jury in favor of the defendant, is not final, and 


no appeal lies therefrom. [d.......ssccsseersesseseerescerereecseare § 


Charge of Jury: FAcT unproveD. Where there is no 
evidence warranting the finding of a material fact, it is not 
error for the judge, in charging the jury, to say or to assume 
that such fact is unproved. Graham v. Hartnett ....00-..00 


Official Bonds: JoINT acTion: JUDGMENT. On the 
trial of a joint action against the principal and sureties on 
an official bond, the judgment may be against any number 
of the defendants, as the testimony warrants. But several 
actions on such bond cannot be maintained. Ryan v. State 


BAN bicaccciiesicscascsss cacsiachsceassessvcvccesivcsesdccvecctwcsntesepssasses 


PROOF OF EXECUTION OF BOND NOT NECESSARY 3 
AGAINST THE OFFICER. In such joint action for oficial 
negligence, a recovery may be had against the officer alone 
without proof of the execution of the bond. Id.......4... 
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PRACTICE IN CRIMINAL CASES. 


1.. Preliminary Examination. Where a person accused 
of an offense is arrested and taken before a magistrate for 
examination, and is discharged, such discharge does not bar 
another examination for the same offense, before the same 
or another magistrate, upon a new complaint being filed. 
An examination isnot a trial. Ire Garst..cccccccsescseeee 78 


2. Change of Venue. The act providing for a change of 
venue in civil and criminal proceedings before justices of 
the peace [Gen. Stat., 718], applies to all procecdings, 
whether civil or criminal, before justices of the peace. 
And the affiant, in his affidavit fora change of venue, may 
also state any objections that he may know to exist against 
the nearest justice to whom the cause could be transferred, 
and if he fail to do so such objections will be waived. But 
one change can be made for the same cause in the same 
proceeding. Id .........00 Ssdtnes seideseddecd, senantabectaiaceeevicnsate 78 


8 Writ of Error: FINAL JuDGMENT. G. and B. were in- 
dicted for murder, and on the trial of the cause the jury, 
after remaining out several hours, returned into court with 
a written statement that they had agreed todisagree. The 
court, apparently becoming satisfied that they could not 
agree, discharged them in the absence of the accused and 
without their consent. The accused then moved for their 
discharge, which motion was overruled. Held, That the 
ruling of the court upon the motion was not such an or- 
der as can be reviewed on error before final judgment. 
Green and Baldwin v. The State ....... asepenacaess scedesesaiescon sos 102 


4. Verdict. A jury should not be permitted to return, in 
place of a verdict, a statement that they had agreed to dis- 
agree, and if they do so they are liable to fine and impris- 
onment for contempt. Tde....ccecsecsesneceeee sa teereescscacccscoes 104 


On the trial of one L. for felony, after the cause 
had been submitted to the jury, and while they were con- 
sidering their verdict, the court adjourned until the follow- 
ing morning. After the adjournment, the jury, having 
agreed upon a verdict, were conducted into the court room 
and delivered their verdict of guilty upon one count in the 
indictment, and were discharged by the judge. Held, a 
privy verdict and of no force and effect, not having been 
affirmed in open court. Longfellow v. The State.......cecoveee 105 


See AFFIDAVITS, CRIMINAL Law. 
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PRACTICE IN COUNTY COURT. ° 


1. Summons. There was no authority for a county court, 
under the provisions of section 28 of the ‘act concerning 
the organization,’ powers, and jurisdiction of probate 
courts,” approved March 38, 1878, prior to 1877, to issue 
summons to another county ; and service of summons out- 
elde of its own county could confer no jurisdiction on the 
court. Bowen v. School District No. 8, Phelps County...... 


2. Estate of Decedents: ALLOWANCE OF CLAIMS: ERROR 
An order of the county court allowing an account against 
an estate may be reviewed on error in the district court. 
Rogersv. Redich.....cercccsseccsssesecssssssverosesece oases sasacasees ea 


8. Terms of Court commence on the first Monday and con- 
tinue to and include the third Monday of each calendar 
month. Ryan v. Thé State Bank...cccccccorrsscesvcscsseecesscsseee 


4. Judgment of County Court: ITS CoNCcLUSIVENESS. 
The judgment of a county court in a case wherein it had 
jurisdiction of the parties, and of the subject matter unap- 
pealed from, where no exceptions were taken on the trial, 
and where the judgment does not appear affirmatively to 
be unsupported by the petition or bill of particulars, is con- 
clusive of the matter in controversy, and cannot be re- 
versed. Reynolds v. Reynolds ........ vereesceees esecersceessonsse 


See Counry Courts. Practice, 18. 


PRACTICE IN SUPREME COURT. 


1. Jurisdiction: APPEAL: TRaNscrIPT. In order to bring 
a case into this court by appeal the appellant must, within 
six months from the date of the rendition of the judgment 
appealed from, procure and file with the clerk of this court 
a transcript of the procecdings in the court below, contain- 
ing the pleadings, the judgment or decree, and all the tes- 
timony and proofs offered in evidence on the hearing of 
the cause in that court. Jefferson County v. Saxon ..srseoe 


2. Error: ¥XCLUSION OF TESTIMONY. When the error com- 
plained of lies in the exclusion of testimony under objection 
by opposing counsel, and the record, although showing the 
objections made, is silent as to the ruling of the court 
thereon, there is no question presented for review. Haller 


Oo UMC 5 ciséscicesessccveveasuvescceseacecsscepacuscesvencéevecveccadesvicces 


8. Appeal: EVIDENCE: PRESUMPTIONS. Although amort- 
gage attached to a petition seeking its foreclosure may be 
defective in its execution, yet, upon appeal to the suprema 
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court, if the bill of exceptions is silent as to the introduc- 
tion in evidence of the instrument itself, it will be pre- 
sumed that the decree below was based on sufficient evi- 
dence. Davenport Plow Co. v. Mewis ..ccccsrccecocssccceeseesece OLT 


4. Jurisdiction. Where a party files a petition in error in 
the supreme court, he must request the clerk, either orally 
or in writing, to issue summons in error thereon. Rogers 
D. Redick... .ccccccorerscssssovccccrvssesecascccccscsesssccsesetessesteeesees OO 


5. A summons in error must be issued within one year 
from the date of the judgment or final order sought to be 
reviewed, although it may be served afterwards. Id....... 382 


6. Finding: rvinence. To justify a reversal of the finding 
and judgment of a trial court upon questions of fact, the 
plaintiff in error must at least show a clear preponderance 
of testimony against such finding and judgment. Young v. 
PHItChett .sreccsrrverecereresecerscsssconsccearecesoess saneecceneeeserenees BOO 
Helling v. New England Mortgage Co..sssecccorseseeee scoscsvevees OL) 


7. Waiver of Error. A waiver or release of error, occur- 
ring after final order or judgment, should be pleaded and 
not set up by affidavit; but if stated in affidavits, without 
objection, it is too late on the hearing to object to the form 
of the proceedings. Treitschke v. Western Grain Co... 858 


8 Proceedings in Error. After confirmation of a sale 
under a decree of foreclosure, a decree was made directing 
paymont of the deficiency, and awarding execution against 
T. and others. T. thereupon obtained an injunction, 
which was afterwards dissolved, and an execution was 
thereupon levied upon his goods. He then entered into an 
agreement with the attorneys for the creditor to settle the 
entire matter by paying neurly one-half of the amount due 
on the execution in rent to become due, and secured notes, 
and the rest in cash, the creditor to deliver to him the in- 
junction undertaking upon which he was liable, and to as- 
sign the decree to enable him without suit to compel con- 
tribution from a co-surety. Held, That the agreement 
was in the nature of a compromise, and that T. could not 
thereafter prosecute a petition in error to reverse the de- 
cree directing payment of the deficiency. Id... ..srerreere B58 


9 Verdict: EVIDENCE To suPpPoRT rr. It must be aclear 
case of want of proof to justify the supreme court in inter- 
fering with the verdict of ajury on that ground. Townley 
OD. COY. .cccccererssrrrseccccseseserseescececsenseccecensenseeneensrestsseces BOG 
Monroe v. The State .r.cccrrcccreccccsseescecrrersescescrsenesssivessres 448 
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Exceptions. A party dissatisfied with the ruling of the 
district court in admitting or rejecting testimony must ex- 
cept to the ruling and assign the same for error in the mo- 
tion for a new trial. Stanton County v. Canfield.......cccere 


Motion for New Trial. Errors not assigned in .the 
Motion for a new trial are WAIved., Id ..cscsccocseeee veveccaseres 


Assignments of Error. Only such errors as were as- 
signed in the motion for a new trial are proper to be 
assigned in the petition in error. d......sesresssssessseesnceeees 


Appeal: FINAL ORDER. Action by a school board to 
enjoin the continuance of certain alleged acts of trespass by 
the unauthorized occupation of the district school-house 
for religious worship. The record showed that, on motion 
of the defendants, an order was made vacating the tempo- 
rary injunction granted at the commencement of the ac- 
tion, but failed to show any final disposition of the case. 
Held, This was nota final order, and that an appeal would 
not lie therefrom. School District No, 15 v. Brown ......++ 


Assignment of Error. An assignment of error, “That 
the court erred in the instructions given to the jury on the 
trial of said action,” is too indefinite to be consilered un- 
less the whole charge be bad. Tagg v. Miller.....cccsccseeseee 


; INSTRUCTIONS TOJURY: WAIVEROF ERROR. By 
the act of February 25, 1875, respecting instructiozs, it is 
made the duty of the judge presiding at the trial to write 
the word ‘given?’ or ‘‘refused,”’ as the case may be, on the 
margin of each instruction given or requested, and the 
failure to do so, unless waived, iserror. In construing this 
statute, held, that to make such error available, the party 
complaining must have brought the matter to the attention 
of the trial court by an exception at the time, and after- 
wards by motion for a new trial. d....cecscccsccsscecersosoesees 


Motion for new trial must be filed in court below. Tichty 


Di CUT esses ve sa scsedescansss'cce ervsarsercaveseseve seiwoecevesaedszcceuacees 


Assignment of Error. An assignment of error “that 
the court erred in admitting the testimony” of the wit 
nesses (naming them), when objection was made to only a 
portion of such testimony, is too indefinite te be noticed. 
The particular portions of the testimony aimed at should 
be pointed out with reasonable certainty. Graham v. 
Hartnett ..ccrccsecrcececcevcescncsesseveerecss Wsessedivetaceseeedoscensesse 


Statute of Limitations. A judgment was rendered in 
the district court on the second of June, 1879, and a trans- 
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eript thereof and petition in error filed in the supreme 
court on the twenty-second day of June, 1880. To an an- 
awer of the statute of limitations, the plaintiff in error 
filed a reply alleging that he was of “unsound mind” for 
the space of two months or more after the rendition of the 
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judgment. Held, That the testimony failed to establish 


the plea. Witte v. Gilbert ......ccscccsccccseessseeos Wosactstssterses 


Proceeding in Error: SUFFICIENCY OF PETITION 
WHEN NO COPY I8 GIVEN IN THE TRANSCRIPT: PRESUMP- 
TIon. The omission to give w copy of the petition on 
which the judgment claimed to be erroneous was rendered, 
makes it impossible for the reviewing court to say whether 
it contained facts sufficient to warrant it or not, but the 
presumption will be that it did, unless the subject of the 
suit be one on which no cause of action could possibly be 
shown to exist. Reynolds v. Reynolds...s.cccccorserssccssessoes 


See Error. Quo WaRRANTO. 


PRECINCTS. 


1. Character and Powers. In this state, precincts are just 


what and no more than the word, as ordinarily understood, 
imports. They are mere territorial divisions or districts 
created for certain political and administrative purposes, 
and without the semblance of corporate character. They 
can neither plead nor be impleaded in actions, nor are they 
capable of imposing upon themselves any obligation or lia- 
bility, except in pursuance of express legislative authority. 
The State, ex rel. Chandler, v. Dodge County......cccccccssorees 


2. Precinct Bonds: MoDE OF COLLECTION. The statute 


provides for the payment of precinct bonds issued to aid 
works of internal improvement by means of special taxes 
to be levied and collected on all the taxable property in the 
precinct. In case of the failure or refusal of the proper 
officers to levy the necessary taxes and make payment to 
the holders of such bonds, it is provided that they may be 
compelled by mandamus to doso. And this is the appro- 
priate remedy. Id ......csseccesscecerereeeees se ncececesassecreseeceeees 


The holder of such bonds, on which cer- 
tain interest coupons had fallen due, brought an action at 
law thereon in the circuit court of the United States for 
the district of Nebraska, against the board of county com- 
missioners of Dodge county, and obtained a judgment for 
the amount of the matured interest und costs. On this 
judgment an application was made for a writ of mandamus 
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to compel the commissioners to levy the necessary taxes 
upon the property of the precinct to pay said judgment. 
Held, That said judgment is an absolute nullity, and no 
foundation for the desired writ. Id. ..ccscccccosscecsseesrseceneee 21 


4. It seems that the only precinct officers are justices of the 
peace, constables, assessors, judges, and clerks of election. 
Ld sesveccsece ccccccacsosccscccssoceceesescassessnenaeessescussoace tesssreveee 23 


See CounTizs, 6. 


PRESUMPTIONS. 
See JupGMENT. LANDLORD AND TENANT. PRACTICEIN SUPREME 
Court, 3, 19, 
PRINCIPAL AND AGENT, 


See Eviprencer, 7. ScHoous, 6. 


PRINCIPAL AND SURETY. 


See MarrizD WoMEN. OFFicIAL Bonps. Practice, 22. 


PROBATE COURT. 


See County Court. Practice 1n County Court. 


PROMISSORY NOTES. 


See MARRIED WoMEN. NEGOTIABLE INSTRUMENTS. PLEADING, 
6, 7. 


PROOF OF PUBLICATION. 


Ses Divorck JupiciaL Sauz, 2. Morroacss. 


PUBLIC LANDS OF UNITED STATES. 


Mortgage on Homestead. R. and wife executed a mort- 
gage to S. upon a homestead on the public lands, and after 
making final proof sold and conveyed said homestead sub- 
ject to said mortgage to N., who afterwards sold and con- 
veyed the same to B., who purchased subject to said mort- 
gage and agreed to pay the same. In an action to foreclose 
the mortgage, Aeld, that B. could not avail himself of the 
defense that it was invalid. Skinner v. Reynick.rrorvreree- 823 


See Exxmprion, 3, 
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QUO WARRANTO. 


Practice: sUPERSEDEAs. Although there is no statute en- 
titling a party to a supersedeas, or stay of proceedings on a 
judgment of ouster from office, yet it is within the province 
of the trial court, in its discretion, to grant it. But the 
refusal of that court to do so cannot be reviewed by pro- 
ceedings in error. Gandy v. The State ....cccoccscrrsossserscesee 244 


RAILROADS. 


1. Land Exploring Tickets. G., a resident of Lincoln, 
Neb., purchased in Chicago, Ill., a land exploring ticket 
with coupons attached, to Lincoln and return, of an agent 
of the B. & M. R. R. in Neb., for $23.75, the regular fare 
to Lincoln being $18.75. The ticket contained provisions 
that it was to be used only by the purchaser, who was to 
sign his name to the same whenever requested to do so by 
the conductors of the train. Held—1, That a resident of 
this state, if he made no misrepresentations in purchasing 
the same, could purchase and use such ticket, but no one 
but the purchaser could use it; 2, That possession of the 
ticket was prima facie evidence of ownership, and that the 
failure of the plaintiff to sign his name to the contract on 
the ticket, there being no evidence that he had been request- 
ed to do so, did not invalidate the ticket, as the signature 
was merely a mode of identifying the purchaser; 8, That 
the rules and regulations of the company could not be 
pleaded as an excuse for not performing an express con- 
tract; that even if the ticket was obtained by false repre- 
aentations, the contract was voidable, not void, and the 
company could not retain the excess over regular fare, and 
refuse to perform the contract; nor would the failure of the 
agent to require the purchaser to sign the contract invali- 
date the ticket, notwithstanding their rules, if the company 
retained the consideration. Gregory v. B. ¢ M. Railroad 
COMPANY. srecevecrssenvereesessorserecees stoner cer sesecessecesonees oseeeees 250 


2. Liability for Issuance of Bills of Lading. An agent 
of a railroad company, authorized to issue bills of lading, 
issued certain bills to a shipper for five car loads of wheat. 
In fact less than one car load of wheat and about the same 
quantity of barley was shipped. Drafts were drawn by 
the shipper against the bills and attached thereto, and were 
delivered to a bank, which in good faith discounted the 
same and forwarded them for payment. The drafts being 
protested and the shipper having absconded, and leaving 
no property in the state, Aeld, that as against the bank 
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the railroad company was estopped from denying that it 
had received the wheat. S.C. ¢ P. R. R. Co. v. First 
Natiunal Bank «csccsesisevces cscccsstcsenecceesseadaesaiaczadaveseedeceess 656 


REAL PROPERTY. 


See Drzps. Fraup. Morrcaaces. VENDOR AND VENDEE. 


RECOGNIZANCE. 


See CRIMINAL Law, 8, 9. 


RECORD. 


See Mortaaass, 15, 20. 


REDEMPTION. 


See LANDLORD anD TENANT. Morrtaaaxs. 


REFEREE. 


See Drrps, 3. Pracrics, 12. 


RELEASE. 


See Practice In Supreme Court, 7. 


REPLEVILN. 


1, Issues: ALLEGATIONS IN PLEADING. In an action of 
replevin the plaintiff alleged property in Z. C. H., and 
mortgage from Z. O. H. and W. W. H. Defendants justi- 
fied the taking upon judgment and execution against W. 
W. H., and sale thereon by a constable to themselves. 
Trial to the court, who found, as a matter of fact, ‘that all 
the hogs specified in the order of replevin were the prop- 
erty of W. W. House, and not of Zeruah OC. House, at the 
time of the levy of the execution of Leighton & Brown, 
and that 20 of said hogs were subject to the chattel mort- 
gage of the plaintiff, said 20 hogs averaging 175 pounds 
each. The court also finds the right of property and the 
right of: possession of 20 of the hogs replevied averaging 
176 pounds each, which are of the value of $122.60, in the 
plaintiff, and assess her damages for wrongful detention at 
10 cents. And the court finds that the defendants, Leigh- 
ton & Brown, had the right of property and right of pos- 
session in 14 of the hogs replevied, weighing 100 pounds 
each, and that they are of the value of $49,” etc. Held, 
That such judgment was not sustained by the finding. 
Leighton § Brown v. Stuart vorssecceresseres teaeeaeageeseseteeeces 224 
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2. Plaintiffs Right to Recover. The plaintiff in replevin 
must recover, if at all, on the strength of his own title, 
and not because of the weakness of his adversary’s. Good- 
MAN V. Kennedy. .erecscccccrronsisccrsscsorsesscceevecsesscoresessesecees 210 


8. Judgment. The statute provides that judgments in re- 
plevin, when in favor of the defendant, shall be for a return 
of the property, or for the value, if a return cannot be had, 
and damages. - Whether this provision for a return is not 
for the benefit of the defendant, who alone can take advan- 
tage of its omission, gure. But, however this may be, 
before the plaintiff can complain of such omission he must 
show that the property is capable of being returned. Id... 271 


4. Alternative Judgment. In an action of replevin the 
property replevied consisted of a steam engine, boiler, grate, 
gauge cock, engine house, pump, etc.; also an office 10x12 
feet, and one Fairbanks hay scales complete, which prop- 
erty was replevied from the sheriff, who had levied upon it 
by virtue of executions in his hands, but had not removed 
it from where it had formerly been kept and used. The 
property was not moved on the order of replevin, but al- 
lowed to remain in the same place. The judgment upon 
the trial was ‘‘ that the said defendant have a return of the 
property replevied in this action, and in case the plaintift 
fails for twenty days to return to the said defendant the 
said goods and chattels, that the said defendant have and 
recover judgment against said plaintiff for the sum of 
$418.51, the amount of said executions, and interest to date 
of this judgment, together with his costs.’ The evidence 
shows that within twenty days after the rendition of the 
said judgment the plaintiff offered to return the said prop- 
erty to the said sheriff, defendant, but that the said sheriff 
declared that he would not receive it; that some six months 
thereafter the said Charles H. Frey, sheriff, caused an exe- 
cution to be issued for the said $418.51, the alternative 
judgment. Held, That an injunction restraining the col- 
lection of such execution was properly issued and made 
perpetual, Prey v. Drahos ...eccsscccceeetsscsscccsecssesesscseees 594 


See Sauk. 


REPLICATION. 


See Evipxncz, 1. 


REVIVOR. 


See Practic, 7, 8. 
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REVENUE. 


See Taxes. 


ROADS. 


Establishment by Dedication. The public may ac 
quire by dedication from the owner an easement in land 
for the purpose of travel. Graham v. Hartnett....orcceseee 


ASSENT OF OWNER NECESSARY. But to establish 
the existence of a public road in this manner, the clear as- 
sent of the owner in some way to such use of his land is 
Necessary.  Td..scccersoee sade desebecdsccvssdasactexeodeseacdesesoes aiSeees 


: . If acts alone of the owner be relied on to 
prove it, they must be such as to clearly manifest an inten- 
tion to dedicate, and the public must have so acted with 
reference to it as to indicate an acceptance thereof. Id... . 


The building of a bridge by the county 
on 8 road leading to and across the plaintiff’s land, he not 
being either by word or deed connected therewith, is no 


proof against him of dedication. Id.......cce-cscccessceeesonees & 


Establishment of by User. The existence of a legal 
public road over the premises of a private person may be 
shown by user alone, but in such case the user must have 
been with the knowledge of the owner, and have continued 
the length of time necessary to bar an action to recover 
the title to land. This rule, however, does not apply when 
the user is of wild, uninclosed prairie land. Id...... Seveapave 


: EVIDENCE: ADMIssIoN. An entry in the county 
commissioners’ record, purporting to be a statement to the 
county clerk that the owner of land, for a stated considera- 
tion, had agreed to release the county from the payment 
of damages awarded him for locating a public road across 
his land, is not competent evidence against him, without 
showing that he either made or authorized the statement, 


See Countrzs, 6. 


SALE. 


Personal Property: TRANSFER OF OWNERSHIP. In a con- 


tract for the manufacture and sale of a certain article, ex- 
clusively for the plaintiff, it was expressly stipulated 
payment was to be made on its delivery to the purchaser. 
Heid, That the failure, or refusal of the seller to deliver 
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the article, as he had agreed, did not divest him of his own- 
ership, nor authorize a seizure by the buyer without his 
consent. Govudman v. Kennedy....... rere vcetesenseubuisnewesss 


See Contracr. JupicraL Sate. Taxes, 1, 2, 13. 


SCHOOLS. 


1, In Cities of Second Class. By statute [1875, p. 208] 
a city of the second class having a population of more than 
two thousand inhabitants, including such adjacent territory 

‘as may be attached for school purposes, may be formed into 
one school district, and the boundaries of the school dis- 
trict are not necessarily limited to the city boundaries. 
The State, ex rgl. Brown, v. Bowers....... Suacavscssoeretendenscees 


2. Expenditures for School-house, Subject to certain 
restrictions, the qualified electors of school districts are in- 
trusted with the power to determine what sort of school- 
house shall be built, and the extent of the expenditure 
therefor; and when so determined, the school board have 
no authority to change the same, and thus bind the district 
for an increased expenditure. Gehling v. School District 
No. 66, Richardson County. ...sccccosrersseserseeeesccerscsnssaseacese 


8. School District Treasurer. It is the duty of the trea- 
surer of a school district to appear for and on behalf of his 
district in all suits brought by or against the same, unless 
other directions are given by the qualified voters of the 
district at a district meeting, except his interests are adverse 
to the district, in which case the director, in the absence of 
other directions, shall appear. When the action is not 
brought by the treasurer, the petition should state the 
eause. Bowen v. School District No. 8, Phelps County...... 


BELEASE. A school district has no authority to re- 
lease its treasurer from liability for money lost or misap- 
plied by him. Ward »v. School District No. 16, Colfax 


6. School Moneys: DISBURSEMENT. School moneys re- 
ceived by a district treasurer can be lawfully disbursed only 
by the written order of the director, countersigned by the 
moderator of the district, drawn against the proper fund. 


Td . cereresersesscvescccerorccsseressssesseocs cecccevennecceeeenccncss sersoonse 


6. Deposit of School Money by Treasurer. The de- 
fendant, while treasurer of the plaintiff district, deposited 
the money in question with his banker, to his own individ- 
ual credit. The money was intended to meet certain bonds 
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of the district, then about to fall due, and which were pay- 
ableat that bank, and the defendantso informed the banker, 
and directed him verbally to so apply it when the bonds 
were presented. While in this condition the bank failed, 
and the money was lost. Held, That the banker was the 
agent of the treasurer and not of the district, and that the 
money was recoverable by the district in an action on the 
treasurer’s Lond. Id .....ssecscrecessroevvescsscsecsesccesecssecesseees LOS 


7% School District Bonds. Certain citizens of an adjoin- 
ing state procured from a county superintendent the organ- 
ization of a school district in this state, there being at the 
time but three legal voters therein and but three children 
of school age. At the first election, one of said citizens 
was elected director and one treasurer of said district. The 
treasurer then removed to this state, and’ with the other 
officers called a special meeting of the district to vote 
$5,000 in bonds of the district, no request signed by five 
legal voters of the district having been presented for that 
purpose, and no notice of the election being given. Held, 
That bonds thus issued were void even in the hands of an 
innocent purchaser. The State, ex rel. Phillips, v. School 
District No. 9, Nuckolls County........ ecsveusees Sesdesecosces ieswee 544 


SERVICE. 


See Practice, 14. 


SERVICE BY PUBLICATION. 


See Divorcsz. 


SINKING FUND. 


See Taxszs, 14. 


SPECIFIC PERFORMANCE. 


1. Part performance on the part of the vendor, including 
the delivery of possession, and full performance on the part 
of the vendee, is sufficient to take a parol contract for the 
conveyance of real estate out of the statute of frauds, and 
to authorize a decree for the specifie performance of such 
contract. Hanlon v. Wilsor.....csseccrvesccescersccsesssessssesssees 188 


2. Contract: PARTPERFORMANCE. One Malloy entered into 

a contract with one McMillan to thresh his entire crop of 
wheat and oats at forty cents per acre. After threshing 
about one-third of the crop he refused to thresh the re- 
mainder, and after the time limited for the completion of 
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the contract brought an action to recover the value of his 

’ gervices. Held, lst, That the entirety of the contract hav- 
ing been severed by part performance, beneficial to the 
employer, the employee was entitled to recover the value 
of his labor over and above the damages sustained by a 
breach of contract. 2d, When a contract has been estab- 
lished, the measure of recovery in such case is the price 
agreed upon in the contract less the damages sustained by 
the employer by the breach of the same. MeMillan o. 
Malloy.....r.scoreeseceeee weacbedoacbouscsaretesvesse Wctedaseebiescaccesy ests 228 


STATUTES. 


1. Construction. As © general rule, the use of the word 
‘‘until,”’ in a statute, as in a contract, should be taken as 
implying an intention to exclude the day to which it refers. 
But this rule must yield when it is manifest from the stat- 
ute itself that the intention was to include it. Ryan v. 
State Bark. ....ccccccorsccscceccreccecsccccsscesesseccseccecesceceronsenee 525 


2. The words ‘‘unsound mind” are used in the statute 
(1877, 14] in the same sense as the word “insane.” Witte 
VD. Gilbert. creccrcecsceecceererse sdedssessesesasstoctses secescscerecscceeces 589 
See ConstituTionaL Law. 
STATUTES CITED AND CONSTRUED. 
RevisEp StTaturtzs, 1866. 
Counties, chap. 9. Dawson Qo. v. MeNamar ......esssccceseese eovees ZBL 
Courts, chap. 18, p. 48. The State v. Pierce County....cs.cccccosseos 477 
Prosecuting Attorneys, chap. 8. Ouming County v. Tate .ccoece 194 
Removal from Office, chap. 45. The State v. Sheldot..wevrssecsses 454 


GENERAL Statutes, 1878. 


Agriculture, sec. 1, p. 75. The State v. Otoe County .s.corsecorreee 19 


Attorneys, sec. 8, p. 95. Reynolds v Reynolds, .....ssecresvereeeseseee 579 
Bonds, sec. 2, p. 99. McCormick v. Thompson. ...ccsecarereceseoeece 489 
Cities of first class, sec. 40, 48, p. 128. Goodrich v. Omaha....... 99 
Cities of second class, p. 187. The State v. Palmer....ccccccceserees 204 

’ - Un re Mollie Hall. .......cccscceesevccecscnesses 638 
Common Law, p. 159. Delaney v. Erickson ....scccccesccscsscesees 493 
Corporations, sec. 136, p. 200. Smith § Crittenden v. Schmitz... 603 
Costs, sec. (105), p. 250. Boggs v. Washington County .......+++6 +. 299 
Counties, sec. 11, p. 284. Merrick Co. v. Batly......cccscoscssesvees 179 
——, sec. 14, p. 284. Dawson Co. 0. MeNamar 20... ssoeeeee0. 288 
———,, sec. 20, p. 286. The State v. Hill. .rccrsccocccoseccescecvscee 60 
County Courts, p. 268. Weast v. Sheppard. ..ccoressere Sesevscoessees 510 
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-—__—_——, Bowen v. School District. .cccccccccsccevecvens 268 
, Sec. 7, p. 265. Ryan v. State Bank......scccccssevcseee 529 

Courts, p. 252. The State v. Pierce COUNLY ....ccecseeeceseee weve ATT 
District Attorneys, p. 96. Cuming ads v. Tate.....0 wee 19 
Divorce, sec. 7, p. 845. Faller v. Faller...sceccscccsceseeeess eee 145 
————-, sec. 5, p. 345. Brown v. Brown. weee B49 
Elections, sec. 14, 15, 17, 18, p. 852, 357. Heasee. The State.... 52 
, sec. 17, 18, p. 357. The State v. Hill.......... siveadésssudae 61 

Estrays, p. 868. Delaney v. Erickson. ..ccccssccccsssscsersessscoseees 497 
Herd Law, p. 83. Delaney v. Errickson..eccccccscccccccccccesecceees 498 
Internal Improvements, p. 448. The State v. Dodge Cove 28 
a. The State v. Hill ccccceccceceeeuee ww. 60 

—_— —_—_——._ Dawson Co. v. Me Namar.... wee 279 
Mills and Mill Dams, p. 472. Nosser v. Seeley...... see 406 
Precincts, p. 228. The State v. Dodge Co...... we §=23 
Quieting Title, p. 882. Harral v, Gray ..cccccssssescsseescceeeeenes 188 


Real Estate, sec. 1, 2,17, 46, chap. 61. Heelan v. Hoagland ... 518 
, sec. 5, 18, 46, p. 873 et seg. Irwin. Welch...480, 482 
» sec. 18, p. 874. Delaney v. Errickson....cccoreseeees 500 
, Sec. 55, p. 881. Union Life Ins. Co. v. Lovitt... 302 

, Morton 0. Covell...ccccccccossseceserees 428 
Removal For Office, p. 250. The State v. Shela veges . 454 
Revenue, sec. 2, p. 897. Jones v. Seward County... wee 161 
—, sec. 15, p. 900. Jones v. Seward County.....seceeeceee 159 
—————,, P. 918, 928. Haller v. Blaco...ccssccssccsssvsveceeneceess38, 40 
——-—, sec. 51, p. 917. Wood v. Helmer ...cccccccccsecesssseeeees 68 
——-, sec. 71, p. 924. Otoe Co. v. ee perce 568 
—, Sec. 77, p. 925. Oloe Co. v. Gray..cccrccrrcrsrecseveroeeses OTL 


Schools, sec. 2, p. 961. The State v. Bowers ..scccrreccecsssceeeees - 18 
, sec. 20, 23, 80, p. 964, 966. The State v. School Dist... 546 
, sec, 29, 80, p. 966. Gehling v. School District.......00 242 


, sec. 41, p. 968. Wardv. School District.......... «. 296 
, sec. 42, p. 968. Bowen v. School District .... «ee 268 
, sec. 52, p. 970. Ward v. School District......ccccoccsoeees 296 
Timber and Fruit Trees, p. 88. B. g M. R. R. Co. v. Seward 
COUNTY sive cdei'sSeeisaseSigdoases seaveneeecdeeseteedseescsdess sercccccscccaces 21H 
Warrants, p. 891. The State v. Colfax County... secorecsseses sone SL 


C1viL CopE. 


Appeals, Gen. Stat., 716. Jefferson County v. Saxon.cccccooseee 17 
» ———-, —. School District v. Brown. vrccccccoseeee 441 
Appeals from Justices of the Peace, sec. 1006. Riddlev, Fates 511 
Bill of Particulars, sec. 951. McCormick v. Thompson.......... 491 
Change of Venue, Gen. Stat., 718. In re Garst.......sccsssseeseees 8] 
——, ——, —. McCarthy v. The State...... 489 
Confessing Judgment, sec. 483. Young v. Pritchett ...cccccsssseee 856 
Costs, sec. 986. Weast v. Sheppard...scccccrcrssescocscccssevesssseees 509 
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Demurrer, sec. 94,95, 96. Claire v. Claire... 
Dormant Judgment, sec. 482. Wright v. Sweet... 
Exemptions, sec. 521,530. Williams v. Golden ... 


—-——-, sec. 580. Frazier v. Syas ....ceceecceeeee 

Jury Trial, sec. 4. Harralv. Gray ...ssscccceees adieeees weg saueves Ses 189 
Justices of the Peace, sec. 1100. McCormick v. Thompson...... 490 
Mortgage Foreclosure, sec. 856, 857. Beisel v. Artmanu.......00 182 
Motion, sec. 126. Ryanv. State Bank...... ssiseGeaeees seu eateees sere 627 


Opening Judgment, sec. 82. Brown v. Conger... 
——_,, .O' Connell v. O' Connell....csssceeeeee 892 
Parties, sec. 41. Reynolds D. Reynolds ...csereceverserssccrereesererees 578 


Partnership Property, sec. 25,27. Ruth v. Lowrey... 

Petition, sec. 62. Rogers v. Redick...... senseccnccccccses see woes 
——, sec. 124. Ryan v. State Bank...crccccccceer coreveee decease . 627 
———,, sec. 129. Bowen v. School District. .....csecseserseseseeces 269 
Pleadings, sec. 184. Kelsey v. McLaughlin....ccccccccorecsseese ee f 
Proof of Publication, sec. 403. Miller v. Lefever.....ccceceecseees 71 
Referees, sec. 800, 808. Light v. Kennard. ...c.cccccccccsevssseeessene 831 
Replevin, sec. (1010), Gen. Stat., 718. Goodman v. Kennedy. 275 
Revivor, sec. 478. Wright v. Sweet ....ccceecesecsseescccnsenencneeeees . 191 
Summons in Error, sec. 580, 584. Mvgers v. Redick....cccseceees 333 
Tender, sec. 1004. Murray v. Cunningham .iccccccccccereererseeees 170 
Trial of Right of Property, sec. 996. The State v. Powell...... 50 
Vacating Judgments, sec. 602-611. Wright v. Smith ......000. 192 
Witnesses, sec. 828. Priest v. The State. ...cccccccereccesneasvoeesecs 397 

CRIMINAL Cops. 

Arrests, chap. 26. Errickson v. The State...ccsusececoves seneseeees .. 586 
Complaint, sec. 286. In re Garst....ccccseeereceeceseesevensecenessoues 80 
Costs, sec. 586, 541. Boggs v. Washington County......... . 298 
Costs on Change of Venue, sec. 456. Stanton County v. “Madi- 

807 COURLY.....eccevecssceccceeeeer Gboisecseecedeccscscsecnedesesebess ances 30 
Costs of Prosecution, sec. 270. Errickson v. The State. . 587 
Examination, sec. 302. In re Garst....cccccccccccersceeceees 80 
New Trial, sec. 480. Green v. The State eee 108 
Oath of Jury, sec. 471. Green v. The State............ seasbavesde ras 104 
Suspension of Sentence, sec. 508. Green v. The State ......00 104 
Writ of Error, sec. 608. Green v. The State...icccccccreeresccseoee 104 

Laws 1875. 
Charge to Jury, p. 77. Tagg v. Miller sis.ccseccsseessene eabeisisente 443 


Re-location of County Seats, p. 159. The State v. Nemaha Co.. 34 
Schools in Cities of Second Class, p. 208. The Statev. Bowers 12 
Stay of Execution, p. 49. Paine v. PUtnam vrereresccrssrerseeeeess 689 

Laws 1877. : 
Assignments, p. 24. Heelan v. Hoagland....... dapascssveticssectseaaes 614 
Bill of Exceptions, p. 11. Jefferson Co v. Saxon.wrcercevereereeee 17 


s 
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Error to Supreme Court, p. 14. Witte v. Gilbert....... seecseeesens 540 
Homesteads, p. 84. Auléman v. Howe...cccercsscsesees 
Probate Courts, p. 16. Bowen v. School District... 
Shorthand Reporter, p. 168. Curran v. Wilcow ..sscocccceecessrceee 
Laws 1879. 
Cities and Villages, p. 198. The State v. Palmer. .scoccscers 204-206 
; « Tn re Mollie Hall ....ccccccccssscecesees 538 
Clerk District Court, p. 842. The State v. Stueffer.....see . 607 
County Attorney, p. 868. Cuming Co. v. Tate seve 197 
County Officers, p. 880. The State v. Sheldon........cs00 Sbaeless avs 464 
County Warrants, p. 365. The State v. Colfax Co... sevens 30, 31 
—— 7 . The State v. Richardson County...... 199 
—_--—__—_-, . The State v. Furnas County ......00 . 362 
Courts, p. 90. The State v. Pierce County.....ccvsss dassaweese wees 476 
Elections, p. 240. The State v. Hill. ..cccccccssccseoee eves vee 68 
Interest, p. 114. State Bank v. Green. ..or.eo sasccavsessoesseas 137 


Tax Sale, p. 821. The State v. Helmer ....ccccccosveessvvecseesovece 20) 26 


STATUTE OF FRAUDS. 


1. Collateral Promise. The servant of A was injured by 
the wrongful act of B. A physician was called in by B, 
who went to A’s house, where the servant lay, and per- 
formed medical services, immediately after which A told 
him that B was responsible for the accident, adding: “But 
you nced not be at all alarmed, I will see that you are paid,” 
and the physician continued treating the patient until he 
was cured. Held, That the promise of A was void under the 
statute of frauds. Rose v. OLIN. ..ccorscsessercsssseneecesesenes 364 


; AVAILABLE ONLY T0 PARTIES OR PRIVIES. The 
defense given by the ninth section of the statute of frauds 
is personal, and cannot be interposed by strangers to the 
agreement. Rickards v. Cunningham, .rorcsercicoersrereserves 417 


See Fraups. SpEcrric PERFORMANCE. 


STATUTE OF LIMITATIONS. 


See Practice tx SuPREME CovRt, 18. 


STAY OF EXECUTION. 


See Exxcourion. 


STOCK. 


Trespass. Cattle can run at large on uninclosed, uncultivated 
lands. Common law not in force. Delaney v. Errickson... 492 


1, 


See Pracricz, 13,14. Pracrick 1n Country Court, l. 
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SUBROGATION. 


Pleading. Suit to subrogate the plaintiff to the rights of 


the mortgagees in a chattel mortgage, given to indemnify 
defendants as sureties on a stay bond, given to stay a judg- 
ment, of which plaintiff is the owner. On demurrer to the 
petition, Aeld, not necessary that the petition should nega- 
tive the fact of said mortgage having been in fact dis- 
charged of record. Richards v. Yoder... ....ssceccseee serecasece 


Where a surety for the payment of a debt receives 
a security for his indemnity and to discharge such indebt- 
edness, the principal creditor is in equity entitled to the full 
benefit of that security. Curtis v. Tyler g Allen, 9 Paige’s 


SUMMONS. 


In SupREME Court, 5. 


SUPERSEDEAS. 


See Quo WaRRANTO. 


SURETY. 


See Marrigp WoMEN. PRACTICE, 22. SUBROGATION. 


TAXES. 


Private Sale. The county treasurer has noright or power 
to sell real estate for taxes at private sale until after his re- 
port of sales of real estate at public sale is made and filed 
in the office of the county clerk, and a tender and demand 
to purchase Jands or lots for taxes at private sale, made be- 
fore such report is made and filed, gives no right to the 
writ of mandamus to compel such sale. The State, ex rel. 
Whiffin, v. Helmer crssecrrsccerssrsecersccnsevccssevecscecsecescoeerence 


Real estate can only be sold for taxes to 
those who offer to pay and do pay the amount of all taxes, 
penalty, interest, and costs due on any parcel of land or 
town lot, or the smallest portion of the same. Id.......-..006 


Tax Deed: EVIDENCE. Among the recitals required by 
statute in a tax deed is that of the place where the tax sale 
was made. Without this recital the deed is void, and no 
evidence of title in the purchaser. Haller v. Blaco.....0.00 


Assessment: TAX CERTIFICATE. One W. brought an 
action for the cancellation of certain tax certificates, upon 


426 


425 


PRACTICE 


26 


25 


86 
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the sole ground that the assessor failed to make and return 
an oath attached to the assessment roll. The plaintiff nei- 
ther paid nor offered to pay the taxes justly chargeable 
against the land. Held, That there was no equity in the 
petition, and a judgment dismissing it was affirmed. Wood 


D. FLElMer. srcceccnccensvereree wesseee Senssetiwagauedenses eases Me teaceniss . 65 
Hunt v. Easterday... veer 165 


Boeck v. Merriam..... aesnaeee Cisnowes weet aay Fesebesdesoesetescveeteesses AOD 


Irregularities in the assessment of real es- 
tate may render a tax deed based on such assessment void; 
but if a land-owner does not take the hazard of an adverse 
tax title, and asks the aid of a court of equity to relieve him 
therefrom, he must do equity by paying, or offering to pay, 
the amount justly chargeable against his land. Jd., 65, 165, 199 


6. Mortgage Foreclosure: PAYMENT OF TAXES By MORT- 
GacEE. D. and W., holding a mortgage against S., paid 
certain taxes due on the mortgaged property, and in a peti- 
tion to foreclose the mortgage alleged that they paid the 
same to protect the security, and asked to have such taxes 
added to the mortgage debt. The defendant answered the 
petition without denying that the payment was to protect 
the security, alleged certain irregularities in the proceed- 
ings and assessment, which, if true, would have rendered a 
tax deed void; but did not allege that the lands were not 
subject to taxation, nor that the tax, if lawfully assessed, 
would not be a valid charge on the land, nor any ground 
for equitable relief. Held, on demurrer, the answer con- 
stituted no defense. Southard v. Dorrington ......c0e csssecone 119 


7. Government Bonds. On the twenty-ninth of Febru- 
ary, 1876, one J., the owner of a bank, purchased, through 
a bank in New York, government bonds, which, with the 
premium, amounted to $41,650. The bonds were sold on 
the seventh of March of that year. Held, 1—a mere device 
to escape taxation, and that the money was taxable; 2— 
that while the duties of the assessor commence on the first 
day of March, they continue until he returns his assessment 
rol] to the county clerk, and all taxable property found by 
him in his precinct during that time is to be assessed. 
Jones v. Seward County. .....cervecee sevecsscesvesccccesescscsccsoesoes LOA 


8 Credits. Debts due are credits” within the meaning of 
the revenue law, and are to be assessed as property. Id... 164 


9 Constitutional Law: ExEmprions. Under sec. 2, art. 
IX of the constitution of 1876, all that can be exempted 
from taxation on account of forest and fruit tree culture is 


10. 


11. 


12. 


18. 


14. 
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the increased value to the land in consequence thereof. B. 
FM. RB. Riv. Seward County. .rrccccrescrresscccvscncccsccscseeseces 


Assessment: omissions. Accidental omissions of prop- 
erty, in making assessments for taxation, do not invalidate 
the tax upon other property. Id ..scssssccssecsseccsercseeneesees 


Exemption. Omissions or exemptions purposely made 
under a misapprehension of the law, and in the belief that 
the property is not taxable, is not a sufficient ground for 
enjoining the collection of a tax upon other property, other~ 
wise legally imposed. Id .....,ssscceresceescevcecsssseceecreceseseses 


: REMEDY. Under the law of this state, where a 
tax payer feels himself wronged by the assessment or val- 
uation of his own or other property for taxation, he has an 
adequate legal remedy by a resort to the county board of 
equalization, and, neglecting this, he can have no standing 
in a court of equity for relief. Id ....cesccssecsessceeereveeenssces 


Void Tax Sale; LIABILITY OF COUNTY TO PURCHASERS. 
Sec. 71 of the general revenue act (Gen. Stat., 924) was not 
intended to, and does not, apply toa sale of land by the 
treasurer where the tax had been previously paid, but only 
to a sale made in the enforcement of a tax actually levied 
and delinquent, and where, in consequence of the omission 
of some requisite statutory step in making it, the purchaser 
‘fails to secure the title. Otoe County 0. Gray...ccrcscoerseeee 


A Sinking Fund Tax is a tax raised to be applied to 
the payment of the interest and principal of a public loan, 
and it cannot, under the statute, be levied for the payment 
of floating indebtedness. U. P. R. R. v. York County...... 


TENANT. 


See LANDLORD AND TENANT. 


TENDER. 


A plea of tender and payment of a specified sum into court is 


an admission that the sum tendered is due the plaintiff. It 
differs in that regard from an offer to permit judgment to 
be taken for a specified sum, as provided by section 1004 of 
the code. Murray v. Cunningham. .eccrecsercorersseescosseeracss 


See Taxgs, 1. 


TERMS OF COURT. 


See Practice rn County Court, 8 
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TITLE. 
See Dexps,1,4. Equity. Jupicray Satz, 6. Mortaaass, 12, 18, 


TRANSORIPT. 


See Practice in Supreme Court, L. - 


TRESPASS. 


See Stock. 


TRIAL. 
See Equity, 2. Pracrice, 5, 10, 15, 16, 17. 


TRIAL OF RIGHT OF PROPERTY. 


See Manpamus, 4. Pracrics, 4 


UNITED STATES. 


See Exemptions. Precincts. Punic Lanps. 


USURY. 


1. Evidence. On the case made, held, that the proof failed 
to establish the defense of usury. Leonard v. Coz. ....00 641 


To constitute usury, there must be a contract be- 
tween the lender and borrower, by which the lender re- 
ceives or reserves a greater rate of interest than the maxi- 
mum allowed by law. Id....cccccscccscsccstsesvcescsessennsenees eve 641 


See NucorraBLE INSTRUMENTS, 1. 


VENDOR AND VENDEE. 


Fraudulent Conveyance. The lands in question had been 
sold and conveyed by W. S., who was a judgment defend- 
ant in the original suit, to O. S., before judgment, which 
sale and conveyanco plaintiffs now seek to have set aside 
and declared fraudulent and void as to them. There was 
evidence tending to show a fraudulent intent on the part 
of W.S,, the vendor, but none tending té show a fraudu- 
lent purpose on the part of C. S., the vendee, nor any 
knowledge or notice to him of the fraudulent intent of the 
vendor. Held, That to justify a decree divesting the ven- 
dee of title on the ground of fraud, he must be proved to 
have been actuated by a fraudulent intent himself, have 
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known of the fraudulent intent of the vendor, or have 
received the conveyance without consideration, or with 
one grossly inadequate. Smith g Orittenden v. Schmitz.... 601 


See Speciric PERFORMANCE. 


VERDIOT. 


See A¥FIDAVIT, 8. PRacTICE IN CRIMINAL Oaszs, 4, 5. 


WAIVER. 


See Arripavits, 8. Error, 5. Practicz,6. PRacrics iw 
SuPREME Covart, 7. 


WARRANTS. 


See CounTres. 


WITNESSES. 


See CrrurnaL Law, 11, Ernon,2. Neaotiasiz INstauments, 6 
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Abatement— . 
plea in, must state facts, 893. 


Account Books— 
witness may refresh his memory from, 167. 


Account Stated— 
what constitutes, 54; plaintiff need not prove express promise 
to pay, 54. 


Acknowledgment— 
of deeds of assignment, 511; of lease, 605. 


Action— 
on {wo official bonds for a default occurring after execution of 
second, may be brought, 406; against principal and sureties on 
official bond jointly, judgment may be against any number of 
defendants, but several actions on bond cannot be maintained, 
525. 


Admissions— 
in pleading, 298; by county commissioners, of justice of claim, 


no bar to appeal, 361. 

Affidavits— 
must be preserved by bill of exceptions, 8; on change of venue 
must state objections to nearest justice, 78; if not filed before 
hearing of motion for new trial, objections to introduction of as 
evidence must be made, 105; to prove publication of notice of 
sale, 77. 


Agent—See Commissions; EVIDENCE. 
Alimony—See Divorcs. 


Alteration— 
in place of payment of note, 615. 


Animals— 
can run at large on uncultivated, uninclosed wild land, 492. 


Answer—See Pieaping. Practice. 


Norz.—See Reporter’s explanation in preface. 
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Appeal—See Practicz 1n SuPREME Count. 
an order vacating a temporary injunction, but failing to show a 
final disposition of the case, cannot be appealed from, 440; plain- 
tiff appealing to district court cannot have costs if he does not 
recover more than twenty dollars, 508; only lies from a4 final 
judgment, 510. 


Application of Payments—See Payment. 


Appraisement— 
of real property at judicial sale, 421. 


Assignment— 
of errors, 389, 442, 618, 


Assignments for Creditors— 
under law of foreign stute, no bar to action here, 217; deed to 
assignee not admissible in evidence in action where creditor seeks 
to recover personal judgment, 218; deeds of, must be executed 
in same manner as deeds of realestate, 511; record without ack- 
nowledgment void, 512. 


Attachment— 
dissolved by proceedings in bankruptcy, 44; prior deed takes 
precedence of, 186. 


Attorney— 
has lien for fees on money in hands of adverse party, 574; may 
be admitted as party plaintiff for purpose of enforcing lien, 
674. : 


Bankruptcy. See ATTACHMENT. 

Banks and Banking—See N ecorraBLe INSTRUMENTS, 
Bill of Exceptions—See Pracricx. 

Bill of Lading—See Rariroaps. 


Bill of Sale— 
when a chattel mortgage, 334. 


Bills and Notes—See NecortasLEe INSTRUMENTS. 
Board of Equalization—See Taxes. 

Bona Fide Purchaser—See Fraup. Jupician SALE. 
Bonds—sSee CounTiges. OrriciaL Bonps. ScHoo3s. 
Bridges—See Roaps anp Bripezs. 

Burden of Proof—See Evipznces, 


Cattle— 
can run at large on wild land, 492. 
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Change of Venue— 
affidavits must state objections to nearest justice, 78; one change 
only allowed for same cause, 78; expenses for bailiffs, etc., on 
change of venue are not costs within sec. 456 Criminal Code, 
804; cannot be taken from county court to justice of the peace, 
438, 


Chattel Mortgage— 
bill of sale with verbal defeasance, 884; sale of chattels covered 
by, to third parties conveys no title, 834. 


Clerk of District Court— 
not authorized to be elected in counties having less than 8,000 
inhabitants, 506; to prove neglect in entering transcript of judg- 
ment, it is necessary to show that clerk was requested to do so; 
such request will be conclusively shown by the fact that he did 
enter it, although defectively, 524. 


Cities of the First Class— 
damages paid on account of change of grade cannot be re-im- 
bursed by assessment, 98. 


Cities of the Second Class— 
school district may include outside territory, 12; act governing, 
continues in force until elections under new act [1879, 192], 203; 
new act governing [1879, 192], although repealing old act with- 
out saving clause, held not to repeal existing ordinances, 537. 


Commissions— 
on payments made after termination of contract, 818; to agent, 
a sufficient consideration for contract of guaranty, 284. 


Common Carriers—See RaILRoans. 


Compromise— 
agreement in nature of, not reviewable on error, 868. 


Conditions—See Contracts. DxgxEps. 
Confessions—See OxrminaL Law. 
Confirmation of Sale—See Jupro1an Satz. 


Consideration—See NggorrasLe INSTRUMENTS. VENDOR AND 
VENDEE. 


Constitutional Law— : 
the words ‘or misdemeanor” (105) G. 8., 260, are unconstitu- 
tional, 297; provisions of criminal code on “ costs’? are constitu- 
tional, 298; acts concerning internal improvements [G. S. 448] 
are constitutional, 276; by an amendment of chap. 18, R.5., 
entitled “Courts,” jurisdiction could not be given district judges 
to award writs of mandamus in vacation, 476. 
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Contracts—See Master anp SERVANT. 

commissions on payments made after termination of, 818; by 
county commissioners must be made at county seat, 176; for 
roads must be let to lowest bidder, 176; when provision was 
made for the termination of a contract in case one party “ be- 
came dissipated and neglected business,’ Aeld, both conditions 
must take place to give the other party a right to terminate 
it, 435. 


Conveyance—Sce Dezep. Fraup. Morraacus. VENDOR AND 
VENDEE. 


Conversion— 
whether a company by whose act goods are taken on execution 
has a corporate existence or not, it cannot avail the plaintiff in 
an action of conversion, who must recover on his right to the 
goods, 162, 


Corporations—See Conversion. 


Corpus Delicti— 
confession alone not sufficient evidence of, 894, 


Costs—SEz ConstiturionaL Law. 

in cases of felony or misdemeanor, how paid, 297; complaint 
charging felony not conclusive on payment of, 297; expenses on 
change of venue (jurors, beiliffs, court room, etc.) are not costs, 
804; plaintiff cannot recover, on appeal in district court if he do 
not obtain judgment for more than twenty dollars, 508; judg- 
ment for, in complaints before justices of peace by A against B, 
cannot be entered against husband of A, he not being a party to 
complaint, 586. Semble, that under sec. 270, criminal code, 
judgment can only be rendered against complainant for costs of 
prosecution, 588. 


Counties— 
warrants not to exceed 60 per cent of levy, 29, 198; warrants must 
be paid as registered, 29; relocation of county seats, petition for, 
must contain requisite number of names, 82; contracts cannot be 
made by commissioners at any other place than county seat, 176; 
cannot pay deputy district attorneys, 193; contracts for roads let 
to lowest bidder, 176; court house is not a work of “internal 
improvement,” but bonds issued which recite authority as be- 
ing derived from statute [G. S., 448] are not void, as authority 
existed by former law [R. S., 40], 276; may issue bonds in case 
of deficit in revenue, when authorized by electors, 277; expenses 
on change of venue (bailiffs, jurors, etc.) are not costs within the 
meaning of sec. 456, criminal code, 804; precincts in, character 
and powers, 20; bonds of precincts, paid by tax, 20; commission- 
ers cannot be compelled to audit account, 361; admission of jus- . 


686 ’ INDEX. 


tice of claim no bar to appeal, 861; accounts made in 1879 payable 
out of levy of 1880, 361; not liable for injuries caused by breaking 
down of bridge, 552; not liable under sec. 71, G. S., 924, to pur- 
chasers at tax sale where taxes have been previously paid, 565. 


County Clerk— 
fees for tax list and duplicate, 381; mistake by, in entries on nu- 
merical index, does not vitiate record, 681. 


County Commissioners—See Counties. CrimMinaL Law. 
TAXES. 


County Court— 
change of venue cannot be taken from, to justice of peace, 438. 


County Seat—See Counrizs. 


County Treasurer— 
proceedings to remove must be had under Gen. Stat., 250; com- 
missioners cannot summarily remove, 452. 


Covenant— 
if broken when made, does not run with the land, 150. 


Credits—See Taxxs. 
Criminal Code—See ConstirutionaL Law. 


Criminal Law—See Practicz in CriMinaL CasEs. 

person convicted of felony cannot vote or hold office, 248; con- 
spiracy under sec. 5440, U.S. Rev. Stat., not a felony, 248; pun- 
ishment determines grade of offense, 248; costs in cases of felony 
or misdemeanor how paid, 297; complaint charging felony not 
conclusive on question of payment of costs, 297; expenses on 
change of venue, jurors, bailiffs, court room, etc., are not costs, 
304; plea in abatement must state facts, 393; witnesses must 
have capacity to understand obligation of oath, 894; confession 
by A in B’s absence that he and B committed murder no evi- 
dence against B, 894; confession not sufficient evidence of corpus 
delicti, 394; judgment for costs, on complaint before a justice by 
A against B cannot be rendered against husband of A, he not 
‘being a party to complaint, 585; on indictment for forgery of 
note of $500, interest payable semi-annually, note offered in evi- 
dence called for intcrest payable annually, and showed partial 
payments, held, a variance, 590. 


Cross Examination—See WITNEsSEs, 


Damages—See Necorias_e InstRuMEeNTS. SPECIFIC PeRrorM- 
ANCE, 


Decree—See JupaMentT. Morraaaes. 
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Deeds—See LANDLORD AND TENANT. MortTGAGEs. 
delivery of, in escrow, without knowledge of grantor or perform- 
ance of conditions by grantee, does not pass title, 1; delivery of, 
deposited in escrow, 125; grantor cannot recognize grantee’s pos- 
session of, as valid for some purposes and invalid as to others, 
125; prior deed takes precedence of attachment or judgment if 
recorded before deed based on such attachment or judgment, 186.: 


Delivery—See Drxps. Sarr. 
Demurrer—See PLEapina. 


Discretion— 
in’order of introducing evidence, 271; supersedeas on judgment 
of ouster, a matter of, 244. 


. District Attorney— 
counties not liable for pay of deputy, 193. 

Divorce— 
evidence insufficient to grant, 144; summons in suits may be 
served in any county, 849; sec. 82, civil code, not applicable to 
suits for, 390; evidence insufficient to warrant decree for per- 
manent alimony, 468. 


Hjectment—See Pizapina. 


Elections— 
canvassers cannot go behind returns, 51, 58 ; clerk may be com- 
pelled by mandamus to complete canvass, 68; provisions of sec. 
64 (1879, 240] applicable only where relator has opportunity to 
avail himself of its benefits, 59. 


Employer and Employee—See Contracts. Master AND SER- 
VANT. 


Equity—See Taxes. 
will set aside cloud on plaintiff’s title though land be not in his 
actual possession, 186; in such case, trial by jury not allowed, 
186; will not enjoin purchaser at judicial sale from receiving 
deed at the instance of stranger having no interest till after 
sale, 4138. 


Equity of Redemption—See Morraaags. 


Error—See Practice 1n Supreme Court. PREsuMPTIONS. Quo 
‘WARRANTO. 
if without prejudice, judgment will not be reversed, 186, 271; if 
opinion of a witness be given on cross-examination, a repetition 
of it on re-examination in chief is error without prejudice, 271; 
cannot be corrected by mandamus, 82, 48; assumption by court 
that there is evidence from which jury may find n material fact, 
when there is no such evidence, is prejudicial, 285; an order of 
county court allowing account against estate may be reviewed 
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on error, 882; waiver of, after final judgment, must be pleaded, 
858; judgment settled by compromise not reviewable, 358; fail- 
ure to object to allegations in amended petition, which substitute 
new cause of action, until after judgment in appellate court, is a 
waiver of error, 416; failure to except, etc., if judge do not 
inark instructions [Laws 18765, p. 77], is a waiver of the error, 
442; admitting in evidence a mortgage not properly certified to 
is not prejudicial error, if it be shown that purchaser had actual 
notice, 479; one moving an erroneous order cannot complain of 
it, 671; one introducing erroneous evidence bound by what it 
proves, 571, 
Escrow—See Debs. 
what constitutes, 5. 


Evidence — See Account SrarEep, ASSIGNMENTS. CRIMINAL 
Law. Forcistz Entry anp DErarner. 

insufficient to grant divorce, 144; opinion or understanding of 
witness not evidence, 271; if answer sets up payment by a sale 
of property to plaintiff and replication so admits, but alleges pay- 
ment of purchase price to third parties at request of defendant, 
burden of proof rests on plaintiff, 6; witness may refresh his 
memory from secondary book accounts, 167; if necessary, pre- 
sumption is that it was before the court, nothing appearing to 
the contrary, 184; order of introduction of evidence, discre- 
tionary, 271; tax deed no evidence of title unless it recite 
“place”? where sale was made, 86; confessions not sufficient 
evidence of corpus delicti, 394; failure of consideration in a 
note not admissible, without evidence impeaching good faith 
character of purchase, 409; admission of, in case where wife 
had replevied property levied on as belonging to her hus- 
band, 445; notice to quit, in an action of forcible entry and 
detainer, 472; record of a mortgage not properly certified 
to, inadmissible, 479; plaintiff’s title came through deed with 
83 descriptions of land in different counties, to his lessor, 
while lease contuined but one of said descriptions, held, that 
record of deed was admissible, 492; letterpress copies inadmis- 
sible without proof of loss or non-possession of originals, 492 ; 
papyrograph letters sent to maker of note by payee urging pay- 
ment, held inadmissible against indorsee and owner, 602; letters 
from agent and conversations had with him, competent evidence 
against principal, 615; pleadings and judgment, in an action 
where injunction against sale of realty under execution issued, 
competent, 625. 


Execution— 
return of, without sale, isan abandonment of levy on personal 
property, 417; no stay allowed on foreclosure of mechanics’ 
lien, without bond, 588. 
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Exemption—See Homzstxap. 

if husband abscond, wife has benefit of, 1165; from taxation on 
account of trees is only increased value of land, 211; made un- 
der misapprehension of law, will not invalidate tax on other 
property, 211; debtor not owning real property is entitled to 
exemptions given by sections 521 and 6380, civil code, 432; of 
homestead under United States laws for debts contracted prior 
to issuance of patent, 600. 


Felony—See ConstiturionaL Law. OriMinaL Law. 


Final Order— 
an order vacating a temporary injunction ia not a final order, 
440; an order refusing discharge of prisoner before judgment, 
is not, 102. 


Forcible Entry and Detainer— 
notice to quit, in action of, 472. 


Foreclosure—See JupiciIAL SALE. Morreaces, 
Forgery—See Criminal Law. 


Fraud—See Venpor aNnD VENDEE. 
conveyance by father to son, Aeld, on testimony to be in fraud 
of creditors, 534. 

Guaranty—See NraeoTiaBLe InsTRUMENTS. 


Guardian and Ward— 
guardian may foreclose mortgage owned by ward, 1238. 


Highways—See Roaps anpD BRipa@Es. 


Homestead— : 
under act of 1877 [Laws, p. 84], must be platted before sale of 
any part of premises of which it isa part, 8; mortgage of, on 
public lands, 828; exemption of, acquired under U. 8. laws for 
debt contracted prior to issuance of patent, 600. 


Husband and Wife—See Marrizp WomEN. 
wife has benefit of exemptions if husband abscond, 115; wife 
not liable as surety on husband’s note, 84; evidence, where wife 
has replevied property levied on as belonging to husband, 446. 


Incumbrance—See Covenant. 


Indictment— 
variance between note set forth in, and one produced at trial, is 
fatal, 590. 


Indorser—See Necotras_ze InstauMENTs. Novice. 
Injunction—See Equiry. JupiciaL Satz. Taxzs. 


Instructions to Jury—See Practice. 
46 
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Interest—See Mortaacezs. 
allowed on money refunded by creditor to purchaser at judicial 
sale, 180; when one partner not entitled to interest on deficiency 
in settlement of partnership account, 87. 


Internal Improvements— 
acts relating to (G. S., 448], are constitutional, 276; court house 
is not a work of, 276. 


Intoxication—See Contracts. MasTER AND SERVANT. 


Joinder— 
defects of misjoinder must be taken by demurrer or answer, 54; pe- 
tition setting up account stated and execution of note for balance 
states only one cause of action, 54; of foreign judgments in one 
action, 260; of sureties in one action on two official bonds, for 
default occurring after execution of second bond, 406. 


Judgment—See Lizy. Practice. REpievin. ReEvivor. 
presumptions in favor of, 184; practice in cases of revivor of, 
190; joinder of foreign judgments in one action, 260; in replev- 
in, not sustained by finding, 224; for costs only, on verdict, is 
not final, 610; in joint action against principal and sureties on 
official bond, may be against any number of defendants, 525; 
recovery may be had against officer alone, without proof of 
execution of bond, 626; in a case wherein court has jurisdiction 
unappealed from, where no exceptions were taken, and where 
judgment does not appear affirmatively to be unsupported by 
petition, is conclusive, 574. 


Judicial Sale—See Morraaczs. 

thirty days notice of, required, 77; proof of publication of no- 
tice made by affidavit, 77; purchaser at, acquires no rights, if 
supersedeas bond on file, 180; title of purchaser depends on sale 
being finally confirmed, 180; an averment ‘that plaintiff sold 
to A. the premises for a valuable consideration ” is not sufficient 
to show A. to bea bona fide purchaser, 130; interest on money 
ordered to be refunded to purchaser by creditor, allowed, 180; 
execution of deed cannot be enjoined by stranger to judgment, 
418; return of execution without sale is an abandonment of 
levy on personal property, 417; appraisers at, must enumerate 
liens, 421. 


Jurisdiction—See Equiry. Constrrutionat Law. 
defendant not concluded from showing want of, if he had ne 
notice of suit, 109. 


Justices of Peace— 
liability of sureties on bond of, 484 
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Landlord and Tenant—See ForcisLz ENTRY AND DETAINER. 
purchase of leased premises by tenant, landlord may redeem, 
172; mortgagee cannot lease mortgaged premises, 301; lease 
need not be acknowledged or recorded to enable landlord to re- 
cover rental, 605. 


Lease—See LanpLogD AND TENANT. 


Liens—See Dezps. Morraaaszs. 
prior deed takes precedence of attachment or judgment, if re- 
corded before deed based on attachment or judgment, 186. 


Limitation of Actions—S£rE Practicgs In SUPREME CouRT. 


Mandamus— 

errors cannot be corrected by, 82, 48; county clerk may be com- 
pelled to canvass votes by, 68; what petition for must state, 19; 
alternative writ will not issue unless relator is clearly entitled to 
relief, 26; right to office cannot be determined by, 203; will not 
lie to compel commissioners to levy tax to pay judgment of U. 
8. circuit court on precinct bonds, 21; will not issue to compel 
commissioners to audit account, 861; will not lie to compel 
payment of judgment against county, while garnishment pro- 
ceedings are pending, 884; district judge cannot grant, in vaca- 
tion, 476. 


Married Women—See Hussanp and WIFE. 
not liable on note unless given with reference to separate estate, 
809; nor as surety on note given by her husband, 84. 


Master and Servant— 
intoxication is a justifiable ground for discharge of servant, 616. 


Mechanics’ Lien—See ExxcurTion. 


Mills and Mill Dams— 
erecting mill and building dam, effect of which is to flow water 
back on another’s mill-site, 460. 


Mortgages— 
defendant not excluded from showing want of jurisdiction, by 
recitals in decree of foreclosure, if he had no notice of the ac- 
tion, 109; taxes paid by mortgagee may be added to, 122; guar- 
dian may foreclose when mortgage belongs to ward, 123; sec. 
857, civil code, does not apply where whole debt is due, but only 
to interest on matured principal, 181; decree of foreclosure may 
be opened by defendant who has a defense, if he had no actual 
notice of suit, 236; in such case, if sale has been had, pro- 
ceeds, if in court, should be retained, 236; mortgagor has 
right to possession, 801; mortgagee cannot lease premises, 
801; allegation in petition that a firm gave notes and one 
partner and wife mortgage, to secure same, is sufficient to 
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sustain decree and judgment for deficiency against the firm, 817; 
application of proceeds of sale where lien of a defendant covers 
other property besides that included in lien of plaintiff, 317 ; on 
government homestead, 323 ; first mortgagee not barred by judg- 
ment of second mortgagee, 373; purchaser at execution sale on a 
judgment subsequent to mortgage cannot interpose defense that 
debt is not due unless he seeks to redeem, nor is he entitled 
to possession where mortgagee was in possession at time of pur- 
chase, 428; execution of, in another state to be certified to ac- 
cording to Gen. Stat., 873, to be entitled to record, 479; inad- 
missible in evidence if not properly certified to, 479; but if 
purchaser had actual notice, judgment will not be reversed, 479; 
&@ mortgage purporting to convey the fee, when mortgagor has 
only the equitable title, passes the equity, and when recordc is 
notice to subsequent purchasers, 581; lien of such mortgage not 
defeated by quit-claim deed of legal title to subsequent purchaser, 
581; mistake in entering, on numerical index, does not vitiate 
record, 681. 


Motion for New Trial— 
exceptions taken must be assigned in, 889. 


Municipal Corporations—See Crrrzs oF First anp Srconp 
Crass. 
funding bonds declared illegal because in excess of limit allowed, 
city liable for warrants exchanged therefor, 401; the passage 
’ of a new act governing cities, although repealing the old with- 
out a saving clause, does not repeal existing ordinances, 637; 
counties are not, 554. 


Murder—See Criminat Law. 


Negotiable Instruments—See Rariroaps. 
married woman not liable on note, unless given with reference 
to separate estate, 309; nor as surety on husband’s note, 84; 
innocent purchaser before due and without notice takes note free 
from defense of usury, 83; promissory note, what constitutes, 
284; not non-negotiable because it recites consideration, 284; 
intent of indorser, no consequence, 284; liability of indorser 
cannot be limited by his private understanding; whether his inten- 
tion was to incur liability as an indorser or guarantor depends 
on circumstances under which the indorsement was made, 284; 
guaranty must be upon valuable consideration, 284; agent’s 
commissions are sufficient consideration, 284; guarantor not no- 
tified of default of principal within reasonable time is released 
to extent of his damages by omission, 284; if principal solvent 
when note matures, but insolvent before demand and notice, 
damages presumed, 284; pleading want of consideration, 208; 
notice of dishonor of draft, etc., must be personal, if indurser 
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reside in same post-office delivery, 888; failure of consideration 
no defense against innocent purchaser, without evidence im- 
peaching good faith character of the purchase, 409; evidence 
held insufficient to establish defense that note was given for bal- 
ance due on an optional contract in grain, 457; papyrograph 
letters sent by payee to maker of note urging payment, held, 
inadmissible in evidence against indorsee and owner, 602; where 
no place of payment of note is designated, demand must be 
made of maker personally or at his residence, 616; olteration of 
place of payment, without approval of indessa®, discharges his 
liability, 616. 


New Trial—See Arrmpavits. 
granted, where short hand reperter neglected his duty without 
fault of plaintiff, 449. 


Notes and Bills—See NrecotraB_E [NsTRUMENTS. 


Notice—See Forcistz ENTRY AND DETAINER. NEGOTIABLE In- 
STRUMENTS. 
of judicial sale, thirty days required, 77; proof of publication 
of, made by affidavit, 77; averments concerning, no defense, 
when, 208; failure to notify principal, 284; of dishonor of draft, 
etc., must be personal if indorser reside in same post-office deliv- 
ery, 338. 


Numerical Index—See Morraaass. 


Officers—See CLerK District Court. Country CLerx. County 
TREASURER. JUSTICES OF PEacE. Manpbamus. 


Official Bonds—See Scuoots. 

in absence of a law fixing a penalty, an official bond is not void, 
if not given through duress, etc., 483; sureties on bond of jus- 
tice not liable for money paid him on notes left in his hands for 
collection without suit, 484; judgment in joint action against 
principal and sureties may be against any number of defendants, 
as proof warrants, but several actions cannot be maintained, 
525; recovery may be had against officer alone without proof of 
execution of bond, 526. 


Parent and Child—See Fraup. 


Partnership— 
when one partner not entitled to interest on deficiency in settle- 
ment of, 87; plaintiff in action on foreign judgment against in- 
dividual partners, must allege and prove insufficiency of part- 
nership property to satisfy it, 8. 


Parties—See ATTORNEYS. 
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Payment—See Commissions. 
of proceeds at foreclosure sale, where lien of defendant covers 
other property besides that mentioned in lien of plaintiff, 317. 


Petition—See PLzapina. 

for re-location of county seat must contain requisite number of 
names, 82; for mandamus, must state what, 19; allegations of, 
in foreclosure, wbere firm gave notes and one partner and wife 
mortgage to secure same, 817; on account stated, 54; actior 
quia timet or ejectment, resort may be had to prayer of, to deter 

mine true character of action, 186; against individual partners 
on foreign judgment, must allege insufficiency of partnership 
property to pay it, 260; for purchase price of property sold, 
must allege that debt is due, 266; where action is founded on a 
promise or duty, must allege non-performance, 266. 


Performance—See SPECIFIC PERFORMANCE. 
Personal Property—See Carre, Morreaczs, 
Plat—See Homesrzap. 


Pleadings—See Jupiciat Sate. SuBRoGATION. 
sufficiency of, to sustain decree of foreclosure and judgment for 
deficiency against a partnership, 317; defect of misjoinder of 
causes of action, must be taken by demurrer or answer, 64; pe- 
tition setting up an account stated, and execution of note for 
balance, states only one cause of action, 64; new matter in de- 
fense must be pleaded, 154; where facts stated are sufficient 
either in action quia timet, or ejectment, resort may be had to 
prayer of petition to determine true character of the action, 186; 
an averment that defendant ‘received no consideration’? for 
note sued on, is nullified by facts in same answer showing there 
was @ good consideration, 207; an averment, concerning notice 
to a seller of machines, which omits to state of what the notifi- 
cation consisted, constitutes no defense in an action on a note 
given in payment, 207; petition against individual partners, for 
firm debt, must allege partnership property to be insufficient to 
satisfy the debt, 260; joining foreign judgments in one action; 
260; petition must allege debt to be ‘‘due,’’ in action for pur- 
chase price of property sold, 266; petition where action is found- 
ed on a promise or duty, must allege non-performance, 2663 
admissions, in action on school district treasurer’s bond, showing 
receipts but not lawful disbursements, 298 ; failure to object to 
allegations of amended petition stating new cause of action until 
after judgment in appellate court, is a waiver of the error, 416; 
failure to attach copy of bond sued on, not ground of demurrer, 
624; copy of instrument sued on may be omitted when original 
shown to be lost, 524; in petition to recover damages by neglect 
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of clerk to properly enter transcript of judgment, not necessary 
to allege that execution has been issued and returned unsatia- 
fied, 524. 


Possession—See LAnDLoRD AND TENANT. Morre@aaeEs. 


Practice—See ForcisLe ENTRY AND Dxtainrern. ManbDAamvs. 
Pigaping. Quo WaRRANTO. 

affidavits must be preserved by bill of exceptions, 8; bill of ex- 
ceptions, prepared in fifteen days, unless extended to forty days 
from end of term, 14; all parties permitted to examine bill before 
it is signed, 14; party relying on the fact that there is no evidence, 
where evidence is necessary, must establish it by a bill of excep- 
tions, 184; trial of right of property not a ‘‘civil action,’’ and 
not triable by jury, 48; defendant waives exception by answer- 
ing over, 186; proceedings to revive dormant judgment, should 
be by affidavit, 190 ; no objections heard which go behind origi- 
nal judgment, 190; bill of exceptions must set forth testimony 
excluded, 228; order of introducing evidence, discretionary, 
271; assumption by court that there is evidence by which jury 
may find a material fact, when there is no such evidence, is pre- 
judicial, 285; bill of exceptions may be signed by referee, 380; 
summons in divorce cases, 349; in absence of objections, defec- 
tive return on summons held good, 349; proper questions on 
cross-examination, 887; new trial granted where short-hand 
reporter neglected his duty, 449; when judgment of a justice 
is reversed, case stands for trial de novo, 472 ; plaintiff on appeal 
in district court cannot have costs if he do not recover more 
than twenty dollars, 608; appeal only lies from final judgment, 
610; where there is no evidence, it is not error to charge jury 
that a fact is unproved, 518. 


Practice in Criminal Cases— 

discharge by one magistrate, on preliminary examination, no, bar 
to proceedings before another, 78; act [G. S., 718] applies to 
change of venue in criminal cases, 78; only one change allowed 
for same cause, 78; affidavit must state objections to nearest 
justice, 78; an order refusing discharge of prisoner before final 
judgment, not reviewable on writ of error, 102; jury should not 
be permitted to return a verdict that they ‘‘had agreed to dis- 
agreo,’’ 104; privy verdict, what is, 105. 


Practice in County Court— 
prior to 1877, summons could not issue to another county, 265; 
order allowing claim against estate may be reviewed on error, 
882; change of venue, not allowed from county court to justice 
of peace, 488; terms begin on first Monday and continue to and 
include the third Monday of each month, 624; judgment of 
county court conclusive where court has jurisdiction, no excep- 
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tions being taken, and where judgment does not appear affirma- 
tively to be unsupported by petition, 574. 


Practice i in Supreme Court—See Error. PRESUMPTIONS. 

if error committed by trial court is without prejudice, judgment 
will not be reversed, 271, 525; appeal must be docketed in six 
months, 14; contents of transcript, 14; record silent as to ruling 
of court presents no question for review, 86; when presumption 
is that decree below was based on sufficient evidence, 317; judg- 
ment not sustained by finding, 224; party must request clerk to 
issue summons in error, 832; summons in crror must be issued 
within one year, but may be served afterwards, 382; preponder- 
ance of evidence must exist against judgment, 352, 611; waiver 
of error after final judgment should be set up by plea, not by 
affidavit, 358; judgment settled by agreement in nature of a 
compromise, not reviewable on crror, 358; want of proof must 
be clear to set aside verdict, 383, 448 ; assignment of errors, 389, 
442, 518; appeal does not lie from order vacating temporary in- 
junction, 440; error committed by judge in failing to mark in- 
structions [Laws 1875, p. 77], is waived if not excepted to, 442; 
motion for new trial must be filed below, 473; on plea of stat- 
ute of limitations, Aeld, the testimony failed to estublish that 
plaintiff was of ‘unsound mind,” 539; omission to give copy of 
petition on which judgment was rendered, presumption is that 
it contained facts sufficient to warrant such judgment, 574. 


Precinects— 
character and powers of, 20; officers of, 28; bonds issued by, 
collected by tax, 20; judgment on precinct house against county 
commissioners, in U.S. circuit court, a nullity, 20. 


Presumptions— 
in favor of judgment, until the contrary affirmatively appears, 
“184; that evidence was before the court, 184; that decree was 
based on sufficient evidence, 817. 


Principal and Agent— 
letters from agent and conversations had with him, competent 
evidence against principal, 515. 


Principal and Surety—See Orricran Bonps. Sunerty. 
Priority of Liens—See Liens. 

Probate Court—See Practics rn Country Court. 
Promissory Notes—See NecoTiaBLE INsTRUMENTS, 
Protest—See NzgcorraB_E [NsTRUMENTS. 


Public Lands of United States—See ExEmrrtion. 
mortgage on homestead, 323. 
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Quo Warranto— 
supersedeas or stay of proceedings on judgment of ouster, 244. 


Railroads— 
rules regulating sale of “land-exploring tickets,” and rights of 
purchaser, 250; liability for issuance of bills of lading, assigned 
to a third party who advances money on them, 556. 


Real Property — See Covenant. Dexps. Equiry. Fraup. 
LANDLORD AND TENANT. Liens. Morteages. SPECIFIO 
PERFORMANCE. VENDOR AND VENDEE. 


Recognizance— 
need not be signed, 826; denomination of debt, and official 
character of officer before whom taken, must be given, 825. 


Record—See Drrps. Morteacss. 
Redemption—See LanpLorp AND TENANT. 


Referee— 
may sign bill of exceptions, 880. 


Relocation of County Seat—See Countrzs. 


Replevin— 

judgment in, not sustained by finding, 224; plaintiff recovers 
on strength of his own title, 270; before plaintiff can complain 
of omission to enter judgment for return of property, he must 
show property capable of being returned, 271; on appearance 
of defendant and dismissal of action for want of jurisdiction, he 
cannot afterwards be heard in that action as to his right to 
property replevied, or on question of damages, 671; defendant 
obtaining an alternative judgment—for return of property or, 
in default thereof, damages, cannot, after refusal to receive said 
property, have execution for said damages, 594. 


Revivor— 
of dormant judgment to be by affidavit, 190; no objections heard 
which go behind original judgment, 190. 


Roads and Bridges— 
contracts for, must be let to lowest bidder, 176; cannot be let 
away from county seat, 176; establishment of road by dedica- 
tion, assent of owner necessary, 517; may be shown by user, 
with knowledge of owner, 517. 


Sale—See Mortaagzs. Taxzs. 
failure of seller to deliver, when payment by purchaser is a con- 
dition precedent, does not divest seller of ownership, 270; of 
shattels by a mortgagor, to third parties, conveys no title, 334. 
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Schools— 

action on bond of school district treasurer, 298; treasurer can 
not be released from liability for money lost, 293; treasurer 
should prosecute and defend actions for district, 265; in cities of 
second class, district may include adjacent territory, 12; ex- 
penditures for school house cannot exceed amount voted by 
electors, 289; disbursement of school district money, 298; bonds 
of school district issued without proper request for a special 
meeting, and no notice of election given, held, to be void in 
hands of innocent purchaser, 544. 


Specific Performance— 
part performance by vendor and full performance by vendees, suf- 
ficient, 188; entirety of contract severed by part performance, 
recovery may be had of price agreed on, less damages sustained 
by the breach, 228. 


Statutes— 
the word ‘until’ implies an intention to exclude the day to 
which it refers, unless it is manifest from the statute that the in- 
tention was to include it, 525; new act relative to cities [1879, 
192], repealing old act without saving clause, held not to repeal 
existing ordinances, 587; words ‘“‘unsound mind” are used in 
statute [1877, 14] in same sense as word ‘insane,’ 589. 


Statute of Frauds— 
part performance sufficient to take parol contract out of, 138 ; 
collateral promise void under, 864; cannot be interposed by 
strangers, 417. 


Statute of Limitations—See Practicz 1n SuPpREME Court. 
Stay of Execution—See ExEcurion. 


Stock— 
can run at large on uncultivated, uninclosed lands, 492. 


Subrogation— 
not necessary that a petition in an action to subrogate plaintiff 
to rights of mortgagees in a chattel mortgage should negative 
the fact of said mortgage having been discharged of record; if 
so discharged, defense should be set up by answer, 429. 


Summons—See Pracrice 1n County Court. 
in divorce cases may be served in any county, 849; return on, 
although insufficient, held good, 849. 


Supersedeas—See JupiciaL Sate. Quo WARRANTO. 


Surety—See OrFictaL Bonps. 
married woman not liable as surety on husband’s note, 84; on 
two official bonds, for a default occurring after execution of sec- 
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ond, may be joined in one action, 406; receiving a security for 
his indemnity and to discharge his indebtedness, principal cred- 
itor is entitled to it, 429; on justice’s bond, not liable for money 
paid him on notes left in his hands for collection without suit, 
484; in joint action against principal and sureties on official 
bond, judgment may be against any number of defendants, but 
several actions on bond cannot be maintained, 525; recovery may 
be had of principal alone, without proof of execution of bond, 
525. 


Taxes— 


paid by mortgagee may be added to mortgage debt, 122; private 
sale of land for, cannot be made until report of public sale is 
filed, 25; lands can only be sold for, to those who pay all taxes, 
25; tax deed must recite “place’’ where sale is made, 36; failure 
of assessor to make and return oath no ground for cancellation 
of tax certificates, 65; no ground to declare tax deed void or en- 
join collection unless party pays all just taxes, 199, 165; party 
must pay all legal taxes before enjoining collection of illegal 
levies, 165; investment in government bonds to evade taxation, 
154; debts duo are ‘‘credits,” 154; exemption from, on account 
of trees is increased value of land only, 211; accidental omissions 
in assessment do not invalidate tax on other property, 211; com- 
. plaints of erroneous assessment or valuation must be made to 
board of equalization, 211; sec. 71 [G. S., 924] does not apply to 
sale of Jand where tax has been paid, 565; sinking fund tax can- 
not be levied to pay floating indebtedness, 612. 


Tender— 


plea of, and payment into court is an admission that the sum 
tendercd is due plaintiff, 167. 


Title—See Deeps. JupiciaL SALE. LANDLORD AND TENANT. 


SALE. 
Transcript—Sce Practice 1n SupREME Court. 
Treasurer—Sec Counry TREASURER. 


Trespass— 


person not liable for trespass by stock on uncultivated, unin_ 


closed land, 492. 
Trial by Jury—See Equiry. 


Trial of Right of Property— 
not a “civil action”’ and not triable by jury, 48. 


United States Homestead—See Exzmrrion. Morrteaagzs. 
Usury— , 


innocent purchaser before due and without notice takes note free 
from defense of, 83; to constitute, there must be a contract be- 
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tween lender and borrower by which lender receives or reserves 
greater rate of interest than maximum allowed by law, 641. 


Variance—See InpIctTMENT. 


Vendor and Vendee—See Fraup. Sats. Sprorric PERFoRM- 
ANCE, 
to justify decree divesting vendee of title on ground of fraud, he 
must be proved to have been actuated by fraudulent intent, have 
known of vendor’s fraud, or received conveyance without con- 
sideration or with one grossly inadequate, 601. 


Verdict— 
jury should not ‘‘agree to disagree,” 104; privy verdict, force 
and effect, 105; want of proof must be clear to set aside, 388, 446. 


Waiver—See Error. Pracricz. Pracrick In SUPREME CouRT. 


Warrants— . 
of county not to exceed 60 per cent of levy, 29, 198; must be 
paid in order of registration, 29; liability of city for warrants 
exchanged for funding bonds, 401. 


Witnesses— 
opinion or understanding of, not evidence, 271; if opinion be 
given on cross-examination a repetition of it on re-examination 
in chief is error without prejudice, 271; cross-examination of, 
887 ; must understand obligation of oath, 894. 


